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Ginniiniat The committee of the American Bankers’ Associa- 
Bills of Lading. tion has accepted the procedure proposed by the 
foreign bankers’ representative in the matter of 

cotton bills, and the bureau of verification is in operation. This, fora 
time, settles a vexing question, which menaced the financing of the 
cotton crop now being harvested. The several points of differenc~s vere 
judiciously handled and practically eliminated, largely through the work 
of Mr. Paton, counsel for the Bankers’ Association; and while it cannot 
be said that everybody is satisfied, the great majority are. The system 
is a practical makeshift. Transportation companies are to notify the 
bureau of their validations of bills of lading, so that it may verify such 
bills of exchange as may be referred to it. The main point settled is that 
the intermediary bank handling the bills, does so merely as pledgee and 
in no sense as guarantor. It is announced, coincidently, that there is to 
be no cessation of effort to have Congress pass a satisfactory law relating 
to this subject, from among the measures now pending ; favorable opin- 
ion being expressed for the Stevens bill. There is still very strong ob- 
jection to the system in New Orleans, and there will be some points to 
settle when the convention of the Association opens there in November. 


—3 


Propaganda tor We have received the first series of publications ot 
Banking Retorm. the “‘ National Citizens’ League for the Promotion 

of a Sound Banking System,’’ with headquarters 
in Chicago. This is the organization which is promoting the education- 
al campaign for the adoption of a national reserve association plan, with- 
out Mr. Aldrich’snameattached. Prof. J. Lawrence Laughlin of Chicago 
University, is the active manager, as he was of the currency reform 
movement in 1897, which centered at Indianapolis. The organization 
has been incorporated under Illinois law. As we have heretofore sug- 
gested, the wisdom of centering activities in Chicago, and going to the 
people independently of either New York influence or Senator Aldrich’s 
authorship of the pending plan, must be admitted. It is not quite cer- 
tain, however, that the organization has started out unequivocally upon 
such lines, in a manner best calculated to command favorable public 
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sentiment. So much depends upon this that the literature issued should 
be carefully prepared. 


Character of the (‘ts first publication contains the plan of the or- 
Literature. ganization of the league; the second covers Presi- 
dent Taft’s speeches in support of the Aldrich 
plan ; the third Prof. Laughlin’s speech in Chicago in March last, also 
approving the same plan, without naming Aldrich. This omission will 
not be misunderstood, because the Aldrich plan is well-known by this 
time. It would have been better if there had been a somewhat differ- 
ent line taken. But then, there were serious difficulties in the way. 
Knowing that no plan excluding state banks could be adopted, there 
was still no amendment devised to let the state banks in, at that date: 
hence the speech simply says they ought to be included. It is also 
strenuously insisted upon that the proposed Aldrich bill does not provide 
for acentral bank; which again is not likely to be misunderstood merely 
because the name of the association does not include the word * bank.’’ 
If the Aldrich plan does not contemplate a bank, in essence, what is it? 
A bank is a corporation that receives deposits, loans money, and in cer- 
tain cases issues notes. The proposed reserve association is to do all 
this and yet they insist that it is not a bank. How long will instructed 
people believe that ? 


a Prof. Laughlin also continues to insist that the loan- 
Arguments. ing power of banks, rather than the volume of note- 
issues, is the paramount matter for consideration. Yet 

he is compelled to admit that if there had been, in 1907, a means of pro- 
viding currency for the people’s use, the trouble would have been neg- 
ligible, if not entirely averted. He does not fail to see that the supply 
of additional notes helps the banks to save reserves, so as to keep up 
their loaning power; but this admission is entirely separated from his 
contention that elasticity in the volume of notes is not a prime requisite. 
In other words, the argument, as a whole, lacks consistency. Why there 
should be this attempt at disguises of the purposes in view, and why the 
evil of inelasticity should be dismissed as rather unimportant, is not 
clear. If the people are to learn of the defects and the proposed reme- 
dies, clearly and thoroughly, it is just as well to be frank with them on 


all points, from the outset. 
——S— 


Reasons tor The New York /ournal of Commerce has given public- 
High Prices. ity to a timely paper on the subject of the rise in prices, 

which we commend to those who see only in the great 
increase of the production of gold, a factor making for higher prices. 
The paper in question points out three other factors; the restriction of 
output caused by labor unions, the curtailment of production by the 
trusts, and the decrease in agricultural activity. There are still other 
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factors to be considered ; but at the moment we desire to lay special 
emphasis upon the three presented by the paper. Manifestly if there is 
a definite limitation of production, with an increased consumption de- 
mand, higher prices are inevitable. People rarely pause to consider 
how we have been importing about a million hungry mouths a year, 
most of them having had meat and white bread only at intervals, and 
have educated them up to meat as a regular diet. This in addition to 
our own increase of mouths to feed. When the population thus grows 
21 per cent. in a decade, and the land under tillage increases only 4.2 
per cent. as shown by recently published census figures, nothing but a 
rise in prices could be expected. 


Restate The conditions are similar abroad, yet far from show- 
of the Problem. ing the same degree of advance in prices exhibited 
here. But reports of what are practically bread riots 
reach us from France; and at other points the discontent is equally 
obvious,—vide the great strike in Great Britain. Statistics show that 
our prices are higher, but our people have a larger margin than those 
abroad, before they are actually up to dire want. Still the margin will 
be exhausted unless conditions change. The seriousness of the problem 
is so great, that it is astounding to note the apparent indifference of the 
Government. It seems as if the people must be actually driven to the 
wall before the evils are examined into with proper consideration for 
the general welfare, and remedies found for them. There is likely to be 
an exhaustion of patience on the part of the people if corrective measures 
are not found at an early day. The tariff, for example, operates in 
many particulars, oppressively; but there can be no relief from this 
until the tariff commission reports to the President, and then we cannot 
be sure of it, since no one knows what that commission may report. 
Cais tom Incidentally it might be suggested that if the 
the Value Measure. use of gold as a value-measure is so great a fac- 
tor in the movement of prices, and the large 
production has a paramount influence in raising prices so that the cost 
of living is pushed up beyond reasonable bounds, it is supremely silly 
for people to continue to use gold as such value-measure. If the yard- 
stick or the bushel-measure behaved that way,—causing oppressive bur- 
dens upon the mass of people,—there would be a speedy turn to some- 
thingelse. It certainly appears foolish to permit a mere substance, like 
gold, to dominate our destinies so completely, because we have elevated 
it to the position it occupies. If gold is to be blamed chiefly for these 
ills, we should get at the business of finding something else with which 
to measure values, and the sooner we do it, the sooner will we be rid of 
the tyranny under which we now live, if the statements of those who 
think the production of gold is the principal cause of this distress are cor- 
rect. It is indisp utable that if these writers are right,the people are suffer- 
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ing from an oppression far more trying than that which caused the 
Revolution of 1776, when the protest against King George III. of 
England brought about independence. 


Are Remedies Many of those who attribute the conditions to the 
to be Provided? gold supply, throw up their hands at any sugges- 
tion that we could declare our independence of the 
yellow metal. They imagine that we are compelled to submit to the 
conditions which we have created, failing to see that since they are con- 
ditions of our own creation we are entirely able to change them. The 
fact is that they simply give up the problem without mature deliberation, 
because it requires considerable effort and utilization of gray brain- 
matter to devise a system to supplant the tyranny. And the same rea- 
son for the continuance of the tyranny exists in the case of our legisla- 
tors; indeed they show a greater degree of inertia than do the econo- 
mists. Still the latter, as well as the former, are waiting, apparently 
to see what the people who have to ‘‘pay the piper’’ are going to do 
about it. Probably this waiting policy is to be continued until we have 
bread-riots here such as they are experiencing abroad. Of course it is 
unwise to wait for such outbreaks; but it does not seem possible to stir 
legislators or the Government to a full appreciation of conditions which 
harass the people, until the people manifest more or less violence, as a 
protest against them. But the gold-theory advocates should get to work 
to arrive at means for a corrective. 


SS 


@eteten at Recent discussions of the National Reserve Asso- 
the Aldrich Plan. ciation plan have brought out points worth con- 
sidering. Mr. Alexander Wall’s paper for the In- 
stitute of Banking, published on another page, presents an analysis of 
the voting power in the proposed organization, which appears to furnish 
a subject for modification. It is of course easy to provide a method 
of organization and election of directors that shall obviate sectional con- 
trol ; hence we are not alarmed ; but it was timely to have attention called 
to the apparent defect. A suggestion for overcoming the difficulty pre- 
sented is found in the Muhleman plan, which we published in March 
1910, giving a larger representation in the directorate to the Government. 
It is, however, necessary in such case that in the exercise of the appoint- 
ing power the President of the United States shall not be actuated en- 
tirely by motives that may be classed as political. In order to save us 
from that there must be a number of safeguards carefully drawn. Still 
it is practicable. In Germany the actual direction of the Reichsbank 
is in a board appointed by the Government for life. Could it not be 
possible to have our President act as fully for the benefit of the public 
instead of for party advantage? Let us get away from the idea that 
our public men are altogether sordid. 
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nr.. Vrestands® It was interesting to note how Mr. Vreeland was 
Salient Point. beset by the men in the Institute of Banking con- 

vention at Rochester. The onslaughts by the junior 
bankers showed that many of them had studied the plan quite thoroughly. 
But Mr. Vreeland was equal to the occasion, and gave us all additional 
light on the subject. Itshould sink deeply into the minds of all bankers 
that what the country needs is a banking mechanism that will sever the 
ordinary business from the speculative. Granted that the latter has a 
reason for existence, it is folly to give it predominance, such as to inter- 
fere seriously with the proper and indispensable ordinary trade needs. 
And we do so under the present system. Weare satisfied, on the other 
hand, that the Aldrich plan does not as yet contain enough safe-guards 
or regulations to provide that measure of separation of business which 
Mr. Vreeland wants to have, in order to obviate interruptions to busi- 
ness, and panics. Still he is so manifestly sincere in wanting these 
things accomplished that we are glad to join him in an endeavor to pro- 
mote the result. As Vice-Chairman of the National Monetary Commis- 
sion he will have ample opportunity to help push it along to consumma- 
tion. 


No Longer When we get all the proposed changes in the plan 
the Aldrich Pian. for the National Reserve Association marshalled, 
the result will be a document so unlike the Aldrich 

plan, that the National Citizen’s League and Prof. Laughlin will be free 
to drop his name from it. What will then remain will not be only a part 
of the Senator’s plan but also of a number of others, promulgated before 
his saw light. Step by step the features which we pointed out as weak 
are being subjected to review and cold criticism, and found wanting. 
There is going to be some hard thinking done by bankers and others 
in the next few months; there will not be that wholesale approval re- 
corded when the banking. organizations get down to the analysis of the 
details. This is all as it should be. It means a healthy attention to 
public affairs on the part of the bankers. Wecould not help sympathiz- 
ing with Mr. Yates in his endeavor to prevent the Nebraska convention 
from adopting the resolution of general approval, even though we have 
not found ourselves at all in harmony with his views as to what should 
be done, as expressed last year. The real point of his opposition, as 
we look at it, was that the bankers should do some more thinking be- 
fore voting; a very wise piece of advice upon any occasion of express- 


ing opinion. 
[ en | 


Uneasiness on the ‘There continues to be much concern manifested 
Trust Question. by the large business interests, over the uncer- 
tainty as to the attitude of the Government under 

the recent decision of the Supreme Court in the oil and tobacco trust cases. 
The uncertainty affects those corporations which are organized and do- 
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ing business in contravention to the anti-trust law, of which reports say, 
there are about one hundred upon the list of the Attorney General; the 
dissolution of such a number of corporations with shares on the market, 
will necessarily disturb the equanimity of those who hold the shares and 
manage the business. Hence the sharp fall in the market of the shares 
of the United States Steel Corporation, and the temporary demoraliza- 
tion of prices of other stocks. It was a pointed expression of that con- 
cern magnified into undue proportions, like the “* scare head’’ of a sen- 
sational news article. The whole situation is phenomenal, in that it ex- 
hibits one of the peculiar characteristics of the nation, as represented in 
the various branches of activity which go to make up our national life. 
We are in this, as well as some other respects, so different from other 
people, that comparisons bring about surprising results, 
A Singuiar Thus we took twenty years to find out that the law of 1890 
Situation. was being violated in a wholesale manner, without serious 
objections on the part of the Government; in the sense 
that we never brought it to a direct issue. When we find that this vio- 
lation has been going on, there is no movement for punishment of the 
violators, but the Government merely decrees dissolution, which in effect 
disturbs those who put their good money into the shares of the corpora- 
tions in the belief that they were all right, since the Government did not 
disapprove. Yet when the whole question is analyzed, not a dollar of 
property is actually affected. The Standard Oil trust’s constituent com- 
panies retain all their properties and profits, and in fact the ownership 
remains substantially the same, being altered only in form. In the case 
of the steel trust the same general results would follow dissolution; pos- 
sibly there would eventually occur some slight changes in management. 
The chief and almost the only change relates to form rather than sub- 
stince. The Court’s decree calls for nothing else at present, except the 
admonition that there must be no unreasonable restraint of trade. 
The Newspaper ‘The newspaper press, however, has lent itself to 
Agitation. the agitators to such a degree that there has been 
so much misunderstanding as to naturally breed con- 
cern. From one set there is a desire to make the people believe that the 
Government is going to take very drastic measures, in order to make 
capital politically for the present administration; another group takes up 
the same cry with the purpose of forcing drastic action so as to be able 
to criticize if it is not taken; a third coterie bemoans the situation as 
subversive of business in order to stay the hand of the administration 
in its supposed ruthless work. Only the very few have treated the ques- 
tion fairly and sincerely. Hence the people are fooled quite generally, 
and opinion passed along generates a feeling of distrust, which even the 
President is not going to be able to allay, much as he may wish to. For 
his words,—as, for example, when he announces that the trusts must 
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obey the law as interpreted,—are necessarily general in their application, 
and there is always room for the newspapers to continue in the same 
strains, in their aim to show the people that they are really trying to 
serve them. 

Sri 


BANKING LAW. 


Refusal of Bank It is a serious matter for a bank to refuse to pay 
to Pay Check. a check drawn upon it by one of its depositors, 
whether the bank, in refusing to honor the check, 
acts under an honest misapprehension of fact, or from a mischievous 
desire to annoy and harass its depositor. In support of this observation 
we refer to the case of Commercial National Bank v. Latham, recently 
decided by the Supreme Court of Oklahoma and presented to the reader 
on page 817 hereof. 

A perusal of the case will show that the plaintiff, a married lady, 
was a depositor in the defendant bank to the extent of $670.30. She 
drew a draft for the amount of her deposit, which she attached to her 
passbook and sent through another bank for collection. 

When the draft arrived the defendant bank had a foreclosure suit 
pending, in which one G. W. Garrison and one A. F. Latham were de- 
fendants. The bank, acting oppressively and in bad faith, filed an answer 
in which it was falsely stated, with knowledge of the falsity, that the A. 
F. Latham mentioned was the husband of the plaintiff, whereas the 
plaintiff’s husband was an entirely different Latham. It was also set 
forth in the answer that the plaintiff had deposited the money in fraud 
of her husband’s creditors. The deposit was thereupon impounded by 
process of court and the plaintiff’s husband was obliged to visit the de- 
fendant bank and secure a release of the money at an expense of $69. 

On the trial the plaintiff was asked if she was at all disturbed by the 
fact that the draft was not paid and she answered that she certainly was ; 
that shewas so mortified she didn’t know what todo. Butnotwithstand- 
ing her lack of knowledge as to the correct thing to do under the cir- 
cumstances, she brought suit against the bank fordamages. This prov- 
ed to be an eminently proper solution of the problem which confronted 
the plaintiff, for the jury found that the just pecuniary measure of the 
mortification, occasioned by the failure to pay the draft, was $1,000 and 
a verdict for $1,069 in the plaintiff’s favor was rendered. 

There is one other point in the case which may be briefly referred to. 
It seems that this was a special deposit and that there were a number of 
rules, applying to such deposits, printed in the passbook. Among other 
things sixty days’ notice of withdrawal was required. The plaintiff had 
not given the specified notice and the bank claimed freedom from liabil- 
ity for this reason. But, unfortunately for the success of this defense, 
the defendant bank, in a letter to the collecting bank, had placed its 
reason for refusing to honor the draft upon other grounds than a non- 
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compliance with the rules. The bank was thus estopped from falling 
back on the rules as a defense. Bank rules, like other protections or 
privileges, may be waived. 

The opinion in this Oklahoma case gives space to other decisions 
wherein banks have had to pay out money by way of damages for re- 
fusing to honor a depositor’s draft or check: 

The court says that authorities are not plentiful on the question of 
the proper measure of damages where a bank refuses to pay a check, 
but such authorities, as can be found on the question, are unanimous 
on the point that the injured party is entitled to something more than 
nominal damages. The present decision seems to be no exception to 
this unanimity of opinion. 


Oregon Decides. There are not many of the states but have decided 

the question of the right of a bank to recover the 
money paid on a forged check from the holder in due course, to whom 
it was paid. 

Until quite recently Oregon was one of the few states which had not 
determined this question. 

The opportunity to adjudicate the matter was presented to the Su- 
preme Court of Oregon for the first time in the recent case of First Na- 
tional Bank of Cottage Grove v. Bank of Cottage Grove, to be found on 
page 811 of this issue. The court decided against the plaintiff, First 
National Bank. 

The court had the advantage of the reasoning which courts of other 
states have adopted in passing upon this question of a bank’s liability. 

There are some courts which hold strictly that the bank which pays 
money on a forged check to a holder in due course, even though the bank 
acted without a suggestion of negligence, cannot recover the money back 
from such holder. 

Other courts follow a different rule, which seems to be the more 
equitable of the two. It is to the effect that if the holder in due course, 
to whom the money on the forged check is paid, has not been prejudiced 
by the bank’s failure to discover the forgery at the time the check was 
presented for payment, then the bank may recover back the money which 
it paid, provided the bank is not chargeable with negligence in the tran- 
saction. 

In connection with this rule the question suggests itself, when is the 
holder prejudiced by bank’s failure to discover the forgery. The answer 
is that he is prejudiced when the failure to discover the forgery deprives 
him of an opportunity to protect himself. If astranger purchases goods, 
gives a check in payment, and immediately leaves town, the party re- 
ceiving the check is not prejudiced by the failure of the bank to dis- 
cover that the signature on the check is a forgery at the time the check 
is presented. But, if the forgery is not discovered until some time 
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after the check is paid by the drawee bank, and, in the meantime, 
some party against whom the holder would have had recourse has be- 
come a bankrupt, then the holder is prejudiced. In such a case the 
drawee bank could not recover from the holder, even in the states 
which follow the more liberal rule. 

The Supreme Court of Oregon, in reaching a determination of the 
question, examined the different lines of decisions and the Negotiable 
Instruments Law in force in that state. As a result of its consideration 
of the authorities and the statute, it came to the conclusion that, under 
the statute, as well as by the weight of judicial authority, the drawee 
bank, which pays money on a forged check to a holder in due course, 


cannot recover back the money upon discovering the forgery. 


This the court says is an exception to the general rule that money 
paid under a mistake of fact can be recovered back by the party paying 
it. Perhaps the average banker will not readily see why he should be 
made an exception to the general rule. And no doubt the courts would 
have a hard time of it explaining their attitude on the question to the 
satisfaction of the average banker. Of course it is to be remembered 
in this connection that the rule applies, in those jurisdictions where it 
does apply, with equal harshness to every drawee, whether engaged in 
the business of banking or not. The one ground Yor making this dis- 
crimination against the drawee of negotiable paper, which seems to 
carry most weight, is that it inspires a greater confidence on the part 
of the general public in negotiable instruments. It enables bills and 
checks to pass more readily from hand to hand, and so is an important 
factor in the promotion of commercial intercourse. 


ae ee It is truly remarkable how frequently the defense 
a eee of fraud is interposed by persons sued upon notes 
Transactions. given in the purchase of a stallion. Lightning 
rods and oats have always figured prominently in 
fraudulent transactions involving negotiable paper, but it is believed 
that stallions hold first place. The number of cases in which the com- 
bination of stallion and beguilement is found would indicate that a horse 
trade or sale, free from artifice and duplicity, is almost unknown. 

There is a case on page 815 of this number in which the defense of 
fraud was used against a note for $1,000, the note being one of three 
such notes representing the purchase price of a stallion. The case merely 
decides that a holder with notice cannot recover where the note was ob- 
tained by fraud. But it is one of such a great number of similar cases 
that it is worthy of notice. 

In the opinion we are not told what was the nature of the fraud on 
which the defendants relied as a defense, except that ‘‘ the making of 
the notes was induced by gross fraud, and that there was a total absence 
of consideration therefor.’’ This might mean that the animal was never 
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delivered or that he was wickedly misrepresented to the purchasers. 
But whatever the nature of the fraud it was sufficient to prevent the hold- 
er from recovering. 

The point we are making is that notes given in the purchase of stal- 
lions are good things to leave alone. Of course a holder in due course 
could recover in spite of fraud in the inception of the notes. But very 
often a holder fails to qualify as a holder in due course, although he has 
no actual knowledge that there is anything wrong with the note. Itis 
enough if the holder has knowledge of such facts that his taking amounts 


to bad faith. 
ee 


Usury. The question of usury in connection with negotiable paper 
comes up in an interesting form when the instrument in 
question happens to be accommodation paper. 

If Smith makes a note payable to Jones and sells it to Jones at a 
discount greater than the highest permissible legal rate of interest, the 
instrument is usurious and Smith has a good defense against Jones. But 
if Smith sells the note to Jones at its face value or at a discount which 


does not amount to a taking of usurious interest, Jones may sell at any 


price and the purchaser gets a perfect title to the note, provided he is a 
holder in due course. The two cases are distinguished in that the first 
is a loan, to which the law of usury applies, and the second is a sale, to 
which the law of usury does not apply. In the second instance the 
transaction is no more tainted with usury than would be the sale of a 
piano, or any other piece of property at half its real value. 

The question we are coming to is the one where Smith makes a note 
for the accommodation of Jones and Jones transfers it to an innocent 
purchaser at a rate of discount greater than the highest legal rate of in- 
terest. The question is whether this transaction is a loan or a sale. 
This question arose in the case of Gate City National Bank v. Throll, 
not long since decided by the Supreme Court of Kansas and published 
herein on page 823. 

In many jurisdictions, and among them New York, it is held that, in 
such a case, the transaction is a loan and that the accommodation maker 
may defend upon the ground of usury, whether or not the purchaser 
knew of the accommodation character of the paper. The theory of 
these cases is that the paper has no inception until its transfer by the 
payee. 

But in other jurisdictions it is held that inasmuch as a usurious in- 
tent on the part of the lender is an essential element of usury, the 
transaction will not be deemed usurious where the purchaser was un- 
aware of the accommodation character of the paper, though he pur- 
chased it at a rate of discount greater than the legal rate of interest. 

This latter view is the one preferred by the Supreme Court of Kansas 
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and in the case mentioned it was decided that the accommodation maker 
of a note bearing the highest legal rate of interest could not defend on 
the ground that the purchaser took it at a five per cent. discount. The 
purchaser, in this instance a bank, was, of course, unaware of the fact 
that the note was made for the accommodation of the payee. 


[ a | 


Trust Deposits. Bank deposits, in the trust form, are becoming fre- 

quent subjects of litigation in the courts. The 
large number of such accounts which many banks, especially savings 
banks, carry, and the frequency with which they are brought into court 
are an indication that bankers should be well acquainted with their 
legal characteristics. Banks are continually called upon to pay out 
money on deposit in the form of a trust and when a bank makes a mis- 
take and pays the wrong party, it may under certain circumstances, be 
salled upon to stand the loss. 

The latest case of this kind that has come to our attention is Thomas 
v. Newburg Savings Bank, decided by the Supreme Court of New York, 
and published on page 830. 

To briefly state the facts, it appeared that the depositor, having 
$3,000 on deposit in his own name in the Newburg Savings Bank, which 
is the limit allowed by statute to be carried in a savings bank by any 
individual, opened a new account in his name, in trust for his mother. 
He kept the pass book in his possession and retained control of the 
fund. 

In his will the depositor left the deposit to his mother for her life 
and, after her death, to his sister. 

The mother claimed that the deposit created an irrevocable trust in 
her favor and brought suit against the bank onthattheory. The court held 
that the facts showed that the depositor did not intend to create an irre- 
vocable trust and that, as the creation of a trust is a matter of intent, 
no trust was created. The depositor, therefore, had the right to dispose 
of the fund by will. 

In reaching this conclusion the court laid down the following rules 
with respect to trust accounts: 

First. That where a deposit is made by one person in trust for an- 
other, and nothing is done or said affecting the account, and the de- 
positor dies leaving the deposit in that form, and making no disposition 
of it by his will, the inference is that he intended to create a trust in 
favor of the person named by him as the beneficiary of the account. 

Second. Where such a deposit is made, and there is a delivery by 
the depositor of a passbook or other statement showing the account, 
or some other act or word showing an intention to create a complete 
trust, or where there is an explicit declaration of trust, then such trust 
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becomes complete and absolute during the lifetime of the depositor, 
and is irrevocable by him either during his lifetime, or by the terms 
of a last will and testament. 

Third. Where there is no declaration of trust or other act or word 
indicating an intention to create an absolute trust, and the only thing 
done is the making of a deposit, then the making of the deposit is a ten- 
tative trust only, and not a consummated one, and is revocable by the 
testator during his lifetime. 


et} 


Notes Given for At one time there was considerable doubt as to the 
a Patent Right. constitutionality of a statute requiring notes given 
for a patent right to state that fact; but it is now generally held that 
such statutes are constitutional. 

In Ohio and New York there is a provision in the Negotiable Instru- 
ments Law to the effect that where a negotiable instrument is given for 
a patent right, without having written thereon prominently and legibly 
the words “' given for a patent right,’’ the instrument shall be subject 
to any defenses in the hands of any purchaser or holder that it would 
be subject in the hands of the original holder. 

Kansas has a law that requires any person taking any obligation in 
writing ‘for which any patent right or right claimed by him or her to 
be a patent right, shall form a whole or any part of the consideration,”’ 
to insert the words, ‘given for a patent right.’’ A violation of these 
provisions is made a misdemeanor. Under the Kansas statute a note 
given for a patent right, which does not contain the prescribed words, 
is void. On page 835 is the decision of the Supreme Court of Kansas 
in the case of Bolte v. Sparks, which came up under this statute. 

A very interesting point is involved in the case. One Sparks exe- 
cuted four notes for $500 each in a patent right transaction. On each 
note was inscribed the required statutory formula of words. The payee 
transferred the notes to one Bolte. Bolte, desiring to use the notes in 
a real estate trade, wherein the owner of the real estate did not desire 
notes which showed that they were given for a patent right, induced 
Sparks to take back the notes and give him four other notes on which 
the nature of the consideration was not imprinted. The action was 
brought upon these notes. It was contended that the old notes were the 
consideration for the new and that, therefore, the new notes were not 
given for a patent right. But the court held that the statute could not be 
evaded by any such artifice. The surrender of the old notes, it was 
held, was not the consideration, but was simply one item in the pro- 
gram of mutual courtesy by which the parties “" were attempting to su- 
persede paper, scarred by a statutory birthmark, with notes possessing 
a fair skin.’’ 


A judgment in favor of the plaintiff was reversed. 

















A DEMOCRATIC BANKING REFORM PLAN. 


ITS PROVISIONS CRITICALLY CONSIDERED. 


BY MAURICE L. MUHLEMAN, 
Author of ‘‘A Plan for a Central Bank,” published by the Banxine Law Journat Co. 


EFERENCE was made, in a recent issue of the BANKING LAW 

k JoURNAL, to the fact that no definite expression of approval or dis- 

approval of the Reserve Association plan proposed by the National 

Monetary Commission had been heard from Democratic sour- 

ces. This silence might be regarded excusable upon purely technical 

grounds; but the effect was to leave an impression that there was no 
real opposition to the plan placed before the country in January last. 

We have now, however, two concrete expressions of opinion upon 
the subject, from leading Democrats, which should be examined with the 
purpose of aligning the views as to what should finally be adopted as 
a corrective measure. One of these opinions emanates from Mr. Bryan, 
still acknowledged as leader of his party by a large majority of its mem- 
bers; the other is furnished by Senator Francis G. Newlands, of Nevada, 
who has taken front rank in the upper house of Congress as a progres- 
sive legislator. There is so much similarity in the two expressions that 
it may be assumed an agreement exists as to essential features ; and since 
Senator Newlands has given out a much more comprehensive statement, 
the discussion will be confined to it. 

Quite naturally, perhaps, the Democratic position is that the organiza- 
tion of the banking forces should begin with the individual banks, the 
units of the system. The justification for national organization rests 
upon the proposition that banks, excepting savings banks proper, carry 
on inter-state business in exchange, and are hence as fully subject to 
the jurisdiction of the Federal power of regulation, under the Constitu- 
tion, as are the corporations engaged in inter-state commerce. This 
proposition is quite novel and will surprise many, even in these days 
when national regulation of affairs that are not entirely within state lines, 
has become a familiar political movement. Yet it is clearly a logical 
contention, and unquestionably sound policy. 

It is most desirable that this proposition as to the constitutionality of 
the proposed regulation, should come from Democratic sources, since that 
party has continually sought to limit the intrusion upon the powers and 
rights of the states. Itis also creditable tothe intelligence of its present 
leadership that so valuable a contribution to the discussion of the sub- 
ject emanates from them; it adds materially to the progress toward the 
eventual solution of our problem. 

My own contention is that since Congress has, under the Constitution, 
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power to fix the standard of weights and measures and to regulate the 
value of money, the power to regulate banking so far as it pertains to 
the measure of value and the value of money, is clearly implied. When 
Congress undertook to apply it to the paper currency, it was upheld by 
the Supreme Court; since at the present time deposit-currency is the chief 
element of the money-means employed by the people, exercising a much 
greater influence upon the measuring of values than paper currency, 
the regulative functions should be extended over the creation of that form 
of currency as well. 

A brief historical review of the events bearing upen the subject is 
pertinent. The power to regulate the' currency was used in a partial 
form by the incorporation by Congress in 1791, of the first Bank of the 
United States; conditions then made it desirable that the states should 
exercise the power of authorizing bank note issues co-ordinately with the 
National Government. When political exigencies caused a refusal in 
1811 of the re-charter of the first Bank, the results demonstrated that 
it was unwise to permit the states to have sole power over bank-note is- 
sues; the power was abused to the detriment of the people, in the pro- 
vision of depreciated bank currency, a cheating measure of values. This 
was recognized in 1816 and the second Bank of the United States was 
created to provide regulation, and it did so effectively. 

Political conditions again operated to prevent the re-charter of the 
Bank in 1836, and the same losses were experienced by the people from 
depreciated state bank notes, thereafter and until 1863, when nationaliza- 
tion of the paper currency was undertaken. Unfortunately the beneficial 
influence of nationalization was in part destroyed by the maintenance of 
depreciated greenback currency until 1879, and the silver agitation con- 
tinued these untoward conditions until 1900. In the meantime the 
country had adopted deposit-currency as its chief medium, and by 1900, 
when the silver question was finally settled, a totally different condition 
presented itself for consideration. 

In other words, with the growth of the country’s wealth there had de- 
veloped a substitution of check-money for coin and paper money; yet 
the legislators appeared to be entirely blind to this fact. Hence, to-day, 
the question is, how far the national regulation shall extend to this form 
of money-means; hence also any proposition, like the so-called Aldrich 
plan, which undertakes to include only national banks in the purview of 
regulation, is radically defective, because state banks provide fully half 
the deposit-currency. 

Senator Newlands permits himself to be influenced, even though only 
slightly for practical purposes, by this same consideration for national 
banks. He proposes: 

‘‘T would, therefore, organize under national law a reserve associa- 
tion in each state, to be formed by the national banks of each state, mem- 


bership in which I would grant also to state banks engaged in interstate 
commerce, as all except the savings banks are, upon compliance with 
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such requirements as to capital, reserve, investigation and correction, as 
exist with reference to national banks.’’ 

This may be tactically judicious ; but since the purpose is to have the 
whole system unified, we might as well say so frankly. 

It is in other words proposed to organize the banking institutions in 
each state into an association ; then to federalize the system, thus: 

‘*T would then federalize these state reserve associations through the 
organization of a national banking board, of which a certain proportion 
of the members should be selected by the state reserve associations under 
some plan that would promote proper geographical distribution ; the 
national government, through the President, with the aid and confir- 
mation of the Senate, to name the other members. I would make the 
Secretary of the Treasury the chairman of such commission and the 
comptroller of the currency its secretary.’’ 

The importance of the concession involved is not to be minimized ; 
federation and national regulation are clearly contemplated. We have 
thus an essential point in agreement with the plan promulgated by the 
Monetary Commission. The sole difference in the organization is in the 
number of local associations, which is a point that will not cause a radi- 
cal disagreement; this will be discussed presently. 

It is necessary to say here that the xationa/ board or commission pro- 
posed, differs very materially from the reserve association plan before 
the Monetary Commission. Here is what Senator Newlands proposes 
to grant by way of powers: 


‘T would not, in the first instance, give such commission large 
powers, but would invest it with powers of examination, correction of 
evil practices, and recommendation to the President and to Congress. I 
wouldexpect the national banking commission, by a process of evolution, 
to gradually increase in its powers as the result of experience in adminis- 
tration and legislation, and I would expect it to perfect a system of co- 
operation with the banking commissions of the respective states.’’ 


Apparently, then, at some future time the national organization is to 
have more powers, in co-operation with the supervisory authorities of the 
several states, where these exist. It is to be noted that ina number of 
states the supervision is exceedingly indefinite and largely powerless. 

As a method of federation this recalls quite forcibly the experiment 
tried by the United States prior to 1789, under the Articles of Confedera- 
tion, before the adoption of the Constitution. The Articles proved to be 
a very unsatisfactory plan for government; commerce and trade parti- 
cularly languished thereunder; and the convention of 1787, out of whose 
labors our present organic law evolved, was originally called to devise 
means to improve trade conditions. The delegates soon found it neces- 
sary to devise a plan under which a more perfect union in the govern- 
mental sense, could be established ; nothing short of that would answer. 

So in the present case, the very limited powers of the national board 
or commission would prove unsatisfactory; there must be a means of 
regulating at least some of the functions of all the banks. The Aldrich 
plan gives very considerable powers ; the currency-issuing function alone 
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of the proposed Reserve Association will serve to that end; the discount- 
ing function still more. Senator Newlands proposes to accord neither of 
these. He says: 

‘I do not understand that Mr. Aldrich’s plan provides for any addi- 
tional currency, unless it be emergency currency. It simply provides 
that all the existing note-issuing functions of the national banks shall be 
turned over to the Reserve Association of America, of which the national 
banks are constituent members. The national bank notes during the past 
ten years have increased from about $300,000,000 to over $600,000,000 
as the result of the increase of the percentage of the bond security avail- 
able for note issue and also as the result of the increased amount of United 
States bonds. The national banks have also the power to issue emer- 
gency currency to the extent of $500,000,000, the retirement of which 
is forced by a gradually increasing interest rate or tax. 

None of the latter is now extant. Under the Aldrich plan, therefore, 
the National Reserve Association would have the power to keep outstand- 
ing the present issue of national bank notes of over $600,000,000, and | 
think a similar provision should be made that the National Reserve As- 
sociation of each state should take over the note-issuing functions of its 
constituent members. I would see no present necessity for changing 
the character of this issue. I would allow it to be gradually retired by 
the payment of the bonds themselves or by refunding such bonds into 
national bonds similar to the Panama canal issue, bearing a rate of inter- 
est of about 3 per cent. and without the note-issuing privilege.’ 

He would then have the present national bank notes continue in ex- 
istence just as they are, to be issued by the state associations to be form- 
ed, with the existing power to take out emergency notes under the 
Aldrich- Vreeland law, subject totax. (Presumably this law, which ex- 
pires in 1914, is to be extended.) There is also a suggestion that the 
volume of these notes might be diminished by paying off or refunding the 
bonds on which they are based. Thus there is to be no relief from the 
present currency conditions; the inelasticity in volume is to continue. 

As against this the Aldrich plan proposes at least some definite re- 
lief ; it transfers this note-issue power to the Reserve Association, which 
can thus regulate the volume of the notes in use, and can distribute them 
when and where they are needed most; the present alternation of excess 
or deficiency, so vicious in its effects on trade, will be done away with, 
and there is to be a power for further increase in volume, subject to a tax, 
but not at so high a rate as the present law imposes. Thus immediate 
correctives of some evils would be provided; hence, so far as the cur- 
rency alone is concerned the Aldrich plan is preferable, as it proposes 
concrete progress. 

Senator Newlands shows that he has considered the deposit-currency 
also. He says: 


‘“I do not think we need seriously concern ourselves in the near 
future regarding either an asset-secured currency or a bond-secured 
currency, or a national currency. The country is now firmly establish- 
ed on the deposit and check system, under which banks are permitted 
to give credit to their customers on their books aggregating, on the 
average, more than five times the amount of cash which the banks have 
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on hand. The borrower turns his loan into a deposit and checks against 
his deposit, and his checks constitute a currency admirably adapted to 
the requirements of the country, the checks remaining out long enough 
to close the particular exchange or sale or transaction and then being 
retired. 

Under this method $1,000,000,000 of cash in the banks as reserves is 
given an efficiency of $5,000,000,000 through the loan and deposit sys- 
tem in the national banks, and a similar amount in the state banks, so 
that during the past ten years, as the result of a constantly increasing 
volume of gold which has been drawn into the banks as their cash re- 
serves, we have had an increase of bank loans and corresponding bank 
deposits from about five billion to ten billion dollars, or, in other words, an 
increase of 100 per cent. in the credit facilities of the banks, while the 
population has increased only about 20 percent. This accounts in great 
part for the extraordinary rise in prices which has taken place, and 
which has seriously disarranged the relations of debtor to creditor, of 
employe to employer, and of consumer to producer. An era of constantly 
increasing prices is almost as bad as an era of constantly falling prices, 
and both are caused by variation in the value of the medium of exchange 
as the result of the quantitative theory.’’ 

In thus calling attention to the chief medium of exchange now em- 
ployed by our people, the deposit-currency, he makes a valuable con- 
tribution to the discussion. In the Aldrich plan it was overlooked; at 
least there is no reference to the feature and scarcely a suggestion that it 
requires regulation. Yet its paramount importance must become evi- 
dent to any one who gives it serious consideration. I have urged this 
repeatedly for years. Since the deposit-currency is our chief value- 
measure, it is incumbent upon Congress to assume regulatoin. 

It seems that the Senator would provide for the regulation of this 
deposit-currency by prescribing cash reserves equal to 20 per cent. there- 
of ; but the inference to be drawn from the paragraph quoted above, that 
banks to day hold such a ratio of cash to deposits, is erroneous ; the ratio 
is very considerably lower, because neither the national nor the state laws 
require it, except for the few ultimate reserve banks. But if we could 
have uniform reserve laws, fixing a ratio of 20 per cent. or even some- 
what less, we would have made distinct progress toward a sound and 
stable system. 

Before discussing the other points, the Senator’s views on the ques- 
tion in its larger aspect, continuing from the preceding quotation, should 
be stated; they are as follows: 

“If stability in the value of the medium of exchange is desirable, it 
is clear, all other things being equal, that as the number of basic dollars 
increase the number of paper representatives should diminish, and paper 
representatives should only be availed of in order to tide over the time 
when there is a diminution in the production of basic dollars and a dan- 
ger of a fall of values through contraction. It is clear,therefore, that at 
no period in the history of the world has there been so little need of the 
issue of paper money as at present, for the number of our basic gold 
dollars has vastly increased in quantity, in much greater proportion than 
the population, and the loan and deposit system has opened up such 
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a vast era of credits as to do away with the need of so-called credit money. 
Indeed, the only occasions upon which credit money is needed at all 
under existing conditions is when a bank panic comes and depositors 
withdraw from the banks the actual dollars which stand at the base of 
the loan and deposit system. Then an emergency arises which necessi- 
tates some substitute in the shape of paper money, which can be used 
as legal tender and can be paid out as a substitute for the basic money.’’ 

It is not necessary to be in full agreement upon the several points 
thus brought out, to accord the Senator credit for the bringing them out. 
They fortify, in part at least, the argument that the welfare of the people 
is largely influenced by the status of the deposit-currency. 

He has, however, omitted to fully recognize the fact that at certain 
seasons of the year a much larger amount of cash is, for a time, requir- 
ed. This isa legitimate need, and an important one, not mentioned 
To meet this, elasticity of volume of notes must be provided for; and 
these notes should not be taxed so as to burden trade. 

It should also be stated that the Newlands plan contemplates giving 
the proposed state associations as well as the national board, power of 
examination over the individual members, and authority to correct 
abuses. This is decidedly progressive and eminently constructive; the 
Aldrich plan does not suggest such wholesome regulative features. 

The Newlands plan furthermore recommends a measure of security 
for deposits—not by means of a guarantee system as Mr. Bryan proposes, 
but by a requirement that a bank’s capital and surplus should bear some 
definite relation to the amount of its deposits, and that relation to be 
maintained. In some of the states this provision is included in the laws. 

Upon the whole, therefore, there is presented a definite plan for reg- 
ulation, and in this respect it proposes very marked improvement ove! 
present conditions. The value of such measures enacted into law and en- 
forced, is unquestionable. Yet the plan might so easily be made more 
comprehensive, that the omission to do so causes regret. Senator New- 


lands is evidently hampered by party tenets ; from which it is to be hoped 


he may break away in the progress of the discussion, just as Senator Rea 
gan did in the 80s when he undertook to carry through the inter-state 
commerce law. 

The recognition of state lines as a fundamental feature in forming the 
local association is not broad-gauge; the subject is not political but 
purely business. Hence commercial lines, and not political ones, should 
govern the formation of these district associations. Thus business in- 
terests, including the farmer and the laborer as well as the banker and 
merchant, may be best served. There is no need for 48 districts. 

The same argument applies to the national organization proposed; 
it is weak, not only because without power over the currency, but be- 
cause without adequate regulative functions; the rediscounting fea- 
ture, the fixation of discount rates, and other functions, accorded by the 
Aldrich plan, make for strength and solidarity. Not but what the latter 
plan also requires amendment, as has so often been pointed out; but as 
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an initial presentation it is more comprehensive. The addition thereto 
of the regulative features of the Newlands plan, would manifestly make 
it more so, and therefore much more useful to the people. 

It is reasonable to believe that further study will lead Senator New- 
lands toexpand his plan. Having then reached an agreement upon cer- 
tain essentials, it would not be difficult to formulate, by the amalgama- 
tion of the two plans, a bill that would. prove acceptable to a majority 
of the people, and hence to their representatives in Congress. 

It may even be possible that the senator will be able to devise cor- 
rective measures to meet the serious objections urged by him against the 
Aldrich plan, which are stated thus: 

‘There are two objections to this—one that it practically creates a 
central bank, concerning which there will be a great difference of opinion 
between the two political parties, and the other that with the concentra- 
tion of the money power of the country now existing, such central bank 
would fall under the control of such power. and that the perversion of the 
proper function of banking from that of advancing exchange to that of 
promotion and speculation would continue. Even if the Aldrich plan be 
theoretically and economically sound, I regard it as utterly impracticable 
at present, because of the balance of the political parties, each controll- 
ing a part of the government, and because of the universal distrust of 
certain powerful banking groups, to give it the sanction of law.’’ 

The supposed popular objection to a central bank is by no means irre- 
movable; in fact it is in large measure a phantasm in this day and gen- 
eration. A little education will speedily dispel it. Almost the sole 
actual objection today comes from the owners of the small banks, who 
fear that a central bank might destroy them. Both plans contain defi- 
nite provisions for the continuance of the individual banks, which can 


be made so absobutely positive as to leave no ground for their apprehen- 
sions. 


” 


If the fear of the control of the supposed “money power’’ is real, it 
should not be difficult to allay that fear by drafting provisions in the bill 
which shall render such control impossible. Let us not begin by con- 
fessing ourselves incompetent to do this. 

In like manner the political differences may be set aside. It would 
be creditable to both parties to accomplish a great work for the general 
welfare, such as this is, at a period when the two branches of Congress 
are not of one complexion politically. It remains for the Democrats to 
show that they are willing to share in this credit; it has been conceded 
by the other side that action should be upon non-partisan lines. 
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Vi. LIABILITY OF PARTIES (Continued.) 


5. When Person Deemed Indorser. 
6. Liability of Irregular Indorser. 


5. When Person Deemed Indorser.—Prior to the adoption of the 
Negotiable Instruments Law, there was a general conflict among the 
courts of the different States as to the liability of one who indorsed a 
negotiable instrument before delivery. In some states he was presumed 
to be a joint maker. In others his liability was regarded as that of a 
guarantor. In other jurisdictions he was presumed to be an indorser. 
The nature of his liability usually came into issue when the holder had 
failed to present the instrument for payment and to give the indorser 


due notice of dishonor. If the party’s liability were that of indorser he 


could not be held unless the requirements as to presentment and no- 
tice had been complied with. If regarded as a joint maker, or as a guar- 
antor these formalties of presentment and notice would not be necessary. 
This conflict still exists in those states which have not adopted the Ne- 
gotiable Instruments Law. But, in those which have enacted the uni- 
form statute, the matter is settled by section 113. (New York Act.) 

That section provides that a person placing his signature upon an 
instrument otherwise than as maker, drawer, or acceptor is deemed to 
be an indorser, unless he clearly indicates by appropriate words his 
intention to be bound in some other capacity. 

The appropriate words, indicating the indorser’s intention to become 
bound in some other manner than as indorser, must, of course, be writ- 
ten upon the instrument. Thus, if at the time of indorsing, the parties 
should agree that the indorser should be considered a joint maker, the 
indorser could nevertheless claim to be liable as indorser only, because 
parol evidence would not be admissible to vary the terms of the contract 
of indorsement. But, if the indorser should write over his .indorsement 
these words: “I guarantee the payment of the within note,’’ he would 
be liable as a guarantor, not as an indorser. 

In the BANKING LAw JouRNAL, October, 1909, page 752, was pub- 
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lished a case coming up under this statute, McDonald v. Luckenbach, 
170 Fed. Rep. 434. All of the parties to the note which figured in that 
case were Officers of a certain corporation known as the Holden Re- 
gealed Ice and Machine Company. The company was in need of 
funds and the plaintiff Luckenbach agreed to loan it $10,000, provided 
the company would give him a note indorsed by three officers of the 
company, one of them being the defendant. The note was executed 
and delivered and, when the payee brought suit against the defendant 
as indorser, he claimed that he was released from liability by reason of 
the failure to present the note for payment and give him notice of dis- 
honor. It was held that under this section the defendant was an indor- 


ser and liable as such. The note not having been presented for pay- 


ment, and notice of dishonor not having ‘been given, he was not liable. 

Before the enactment of the Negotiable Instruments Law it was held 
in Florida that where a person, who was neither a maker nor payee of a 
note, indorsed the note before delivery for the accommodation of the 
maker, the party who so indorsed was liable as a maker. Presentment 
for payment was not necessary to hold such a party, because that formal- 
ity is not required to fix the liability of a maker. But this was changed 
by section 113. 

This section was applied in the case of Baumeister v. Kuntz, (Fla.), 
42 So. Rep. 886. The note sued on was made by a lumber company and 
was payable tothe order of Peter Kuntz. It was indorsed in blank be- 
fore delivery by the defendant John Baumeister. Under this section of 
the Negotiable Instruments Law it was held that Baumeister was liable 
as an indorser and notasa maker. Presentment for payment and notice 
of dishonor were, therefore, necessary to hold the defendant. It so hap- 
pened in this case that the defendant had waived presentment and notice 
of dishonor, and he was held liable on the note although the note was not 
presented to the maker for payment and no notice of dishonor was given 
to the defendant. 

It was also held in this case that, inasmuch as the defendant's status 
as indorser was fixed by statute, it could not be shown by parol evidence 
that the parties intended that he should be liable in some other capacity. 

It was the law in Rhode Island, before the adoption of the Ne- 
gotiable Instruments Law that a person who, being neither maker nor 
payee, indorsed a note before delivery, was liable as a joint maker. 

After the adoption of this act a case involving the section under dis- 
cussion came up in Rhode Island. The note sued on read as follows: 

** $400. Providence, R. 1., Oct. 25, 1905. 

Ninety days after date we promise to pay to the order of the National 
Exchange Bank four hundred no-100 dollars at the National Exchange 
Bank of Providence. 

Value received. Due Jan. 23. D. Di Luglio Co.’ 

The note was indorsed “ Michael Lubrano.’’ The maker was a firm 
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consisting of two partners and the indorser was one of the partners. 

If this case had arisen before the adoption of the Negotiable Instru- 
ments Law the liability of Lubrano would have been that of joint maker. 
As he was already a maker of the note, the indorsement would have 
worked no change in his liability. But, the question being governed 
by section 113, Lubrano was liable as an indorser. It was held that 
by indorsing the note Lubrano had added to his liability as maker a dis- 
tinct liability as indorser, thereby making himself individually liable on 
the note, and thereby also guaranteeing the signature on the face of 
the note, this being one of the incidents of indorsement. The bank was, 
therefore, entitled to sue Lubrano individually as indorser, without 
making the other partner a party to the action. The case is that of 
National Exchange Bank v. Lubrano, 29 R. I. 64, 68 Atl. Rep. 944. 

The section is somewhat similar to section 36, sub. 6, which provides 
that where a signature is so placed upon the instrument that it is not 
clear in what capacity the person making the same intended to sign, he 
is deemed an indorser. This section was referred to and discussed in 
the July, 1910, issue of the BANKING LAW JOURNAL at page 589. 

6. Liability of Irregular Indorser.—Section 113 should be read in con- 
nection with section 114. Section 113 declares that persons who place 
their signatures upon negotiable instruments otherwise than as maker, 


drawer or acceptor, are deemed to be indorsers. Section 114 prescribes 


the liability of such indorsers. That is it prescribes the liability of ir- 
regular indorsers and it is to that class of indorsers that section 113 
largely applies. Irregular indorsements have grown out of the custom 
of securing the signature of some outside party on the back of the in- 
strument to give credit to one of the parties to the instrument. Thus 
A makes a note payable to B but B refuses to receive the note without 
the indorsement of some reliable party. A secures C’s signature upon 
the note in order that he may have it discounted by B. C is an irregu- 
lar indorser. There are other instances of irregular indorsements but 
this is the usual form. 

As has already been stated there was, prior to the adoption of the 
Negotiable Instruments Law, considerable diversity of opinion as to the 
liability of these indorsers. Even those states which held them to be 
liable as indorsers could not agree as to whether they were liable as first 
or second indorsers. Where the rule was to hold them liable as first 
indorsers if C indorsed a note made by A and payable to B, he would 
be liable to B. But if C were regarded as a second indorser (B being 
deemed the first indorser) C would not be liable to B. 

New York was one of the states in which it was held, in acase such 
as the one supposed, that C was a second indorser and, therefore, not 
liable to B. The courts soon saw that the carrying of this doctrine to 
all lengths would often mean the enforcement of theory at the expense 
of justice, and of defeating the intentions of the parties. In many cases 
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the payee would take the paper for value because the indorser’s name 
was there. To refuse to allow the payee to recover against the indorser 
on the ground that the latter was a second indorser (the payee being 
presumed to be the first indorser) would be to deny to the payee the 
rights he had contracted for. And so in such cases the New York 
courts relaxed the rule. It was held that it was competent to introduce 
parol evidence to show that the indorsement was made to give the 
maker credit with the payee. 

To meet the objection that the payee, in order to complete the chain 
of transfer, must needs be the first indorser, the payee, as holder, was 
permitted to indorse the instrument to the accommodation indorser 
without recourse, and to fill up the blank indorsement of the accommo- 
dation indorser to himself. In this way the parties were placed in 
the same position as if the maker had in the first instance delivered the 
note to the payee, the payee had then indorsed it without recourse to 
the accommodation indorser and the accommodation indorser had then 
indorsed it to the payee. (Norton on Bills & Notes, p. 140.) 

This ingenious device is no longer necessary since the adoption of 
the Negotiable Instruments Law. The liability of irregular indorsers 
is clearly defined in section 114. This section is an excellent specimen 
of codification and has given uniformity to a portion of the law which 


before was confusion and discord. It abolishes the so called presump- 


tions,’’ and lays down definite rules of liability, and it probably gives 
expression as nearly as possible to the actual intention of the parties in 
such cases. 

The wording of this section makes it apply only to indorsers who 
place their signatures on the instrument before delivery. In a New 
York case, Kohn vy. The Consolidated Butter and Ege Co., 30 Misc. 
Rep. 725, 63 N. Y. Supp. 265, the complaint alleged that the maker de- 
livered the note to the payee and that thereafter the defendants indorsed 
it. This being an indorsement after delivery, it did not come within 
the statute and the case, therefore, came within the rules laid down in 
New York prior to the adoption of the uniform statute, which have been 
referred to above. Under the law, as it existed prior to the statute, the 
payee could not recover from the irregular indorser without alleging and 
proving that the indorsement was made for the purpose of lending credit 
to themaker. There being no such allegation it was held that the plain- 
tiff (in this case the assignee of the payee) could not recover. 

Section 114 contains three sub-divisions. The first provides that if 
an instrument is payable to the order of a third person, the person who, 
not being otherwise a party to the instrument, places his signature there- 
on in blank before delivery, is liable to the payee and all subsequent 
parties. 

Thus, if A makes a note payable to B, which C indorses before the 
note is delivered to B, C is liable to B on the instrument. But his lia- 
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bility is that of indorser and he is released by a failure to present the 
note for payment and give him notice of dishonor. And if A draws a 
bill upon D, payable to B, which C indorses before delivery to B, C is 
liable as indorser to B and all subsequent parties. 

The second subdivision of this section deals with instruments payable 
to the order of the maker or drawer, or payable to bearer. It provides 
that where one, not otherwise a party to such an instrument, places his 
signature thereon before delivery, he is liable to all parties subsequent 
to the maker or drawer. For instance, if A makes a note payable to his 
own order, and it is delivered to B after C indorses it, C is liable as in- 
dorser to B, but not to A. 

This provision has been criticized, by Professor James Barr Ames, 
in that under it an indorser for the accommodation of an acceptor would 
not be liable to a drawer-payee, but only to subsequent parties. To il- 
lustrate, suppose A draws a bill upon B, payable to A’s order and C in- 
dorses it for the accommodation of B. B, the drawee, accepts the bill 
and delivers it to Ain payment for goods. A takes it on the strength of 
C’s indorsement. Under this section, it is pointed out by Professor 
Ames that A could not hold C, because the section expressly says that, 
in such a case, C shall be liable “ to all parties subsequent to the maker 
or drawer.”’ 

But in New York it has been held that one who indorsed a bill in 
blank before delivery for the purpose of backing the acceptor, was liable 
to the drawer-payee, who had indorsed and transferred the instrument 
and was compelled to take it up. Haddock, Blanchard & Co. v. Had- 
dock 192 N. Y. 499, 85 N. E. Rep. 682. The opinion in this case may 
be found inthe January, 1909, issue of the BANKING LAW JOURNAL, page 
28. The court reached this conclusion on the ground that sections 113 
and 114 merely established a presumption and that parol evidence was 
admissible to show an intention that the indorser should be liable to the 
drawer. 

The third subdivision of this section deals with signatures for the 
accommodation of the payee. The indorser in such a case is liable to 
all persons subsequent to the payee. Suppose A makes a note payable 
to B and B gets C to indorse it so that he can raise money on it. C 
should certainly not be held liable to B in such a case. This provision 
covers the situation by providing that C shall be liable only to parties 
subsequent to B. In cases coming up under this provision parol evi- 
dence is admissible to show that the indorsment was made for the ac- 
commodation of the pavee. 





This Department embraces all the newly decided cases of importance to 
bankers. bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


BANK CANNOT RECOVER MONEY PAID ON FORGED 
CHECK. 


Question decided for first time in Oregon. 


First National Bank of Cottage Grove v. Bank of Cottage Grove, Supreme Court of Oregon, August 
1, 1911. 117 Pac. Rep. 293. 


A bank must know its depositor’s signature and cannot recover the money it has 
paid out on a forged check. 


Action by the First National Bank of Cottage Grove against the Bank 
of Cottage Grove. Judgment for defendant, and plaintiff appeals. 
Affirmed. 

BEAN. J. It will be noticed that there is no allegation that defendant 
knew or suspected the checks were forged. Nor is defendant charged 
with any act of negligence in failing to make proper inquiry as to the 
genuineness of the checks, or that plaintiff was misled through any fault 
of defendant. It was assumed, upon the argument of counsel, that 
plaintiff acted in entire good faith, and it is conceded that there are no 
special circumstances connected with the case, such as the ability to ob- 
tain the money from the persons committing the fraud. 

The question is whether a banker, upon whom a check or bill has been 
drawn, and who has paid the check or bill upon which the drawer’s name 
has been forged, can, upon discovery of the forgery, recover the amount 
from the holder in due course, under the circumstances as shown by the 
complaint. Upon this important question, which is presented to this 
court for the first time, there has been a great difference of opinion be- 
tween the courts and the eminent text writers, and before entering into 
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a consideration of our own statutes on the subject we will refer to a few 
of these authorities. Following the ancient case of Price v. Neal, 3 Bur- 
rows, 1355, decided by Lord Mansfield, the courts of this country have 
many times held that such a recovery could not be had, maintaining the 
position that, as between the drawee and the holder in due course of a 
check, the drawee bank is to be deemed the place of final settlement, 
where all prior mistakes and forgeries can be corrected at once and final- 
ly, and if overlooked and payment is made the matter is at an end, and 
there can be no recovery thereafter. 

A bank is presumed to know the signatures of its depositors and the 
condition of their accounts and credits, and in those cases where the 
name of the maker has been forged to the instrument, and the check or 
draft has in due course finally been presented to and accepted and paid 
by the drawee, the courts have in numerous instances refused a recovery 
from the indorser. 

There is a line of decisions that state the rule as follows: The drawee 
of a forged check, who has paid the same, may, upon discovery of the forg- 
ery, recover the money paid from the party who received it even though 
the latter was a holder in due course, provided the latter has not been mis- 
led or prejudiced by the failure of the drawee at the time of payment to 
detect the forgery, and that the burden of showing that he has been mis- 
led or prejudiced is upon the party claming the right to retain the money. 
Some cases have modified the old rule. Many of the text-writers ad- 
vocate that in such cases there should be a recovery, for the reason that 
money so paid was paid under mistake of fact, and to allow a recovery is 
therefore the most equitable rule. The rule in Price v. Neal, supra, 
has been criticised as inequitable and fundamentally wrong (2 Morse 
on Banks & Banking, $ 464); it is said to be harsh and against the great 
rule that money paid by mistake may be recovered. 2 Bolles on Modern 
Law of Banking, 721. In the divergent opinions in Germania Bank v. 
Boutell, 60 Minn. 189, 62 N. W. 327, 27 L. R. A. 635, 51 Am. St. Rep. 
519, the different doctrines are said to be well stated in the dissenting 
opinion, in which we note that Mr. Justice Canty, favoring the so-called 
modern rule, remarks: “I concede that it is good public policy to hold 
that a banker should know the signature of his depositor. It tends to 
greater vigilance on the part of the banker, and more prompt discovery 
of the forgery, which makes the business of forgery more dangerous and 
less successful.’’ But the learned justice affirms that this should not 
overturn and exclude other well-established principles applicable thereto. 

We have noticed these authorities in a general way for the purpose, 
among others, of considering their effect upon legislation. On account 
of a confusion of ideas upon this and other questions of similar nature, 
and realizing that in modern commerce the coin of the country is sup- 
plemented and aided by means of drafts, checks, and other commercial 
paper, the Legislatures of more than three-fourths of our states, in an 
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endeavor to have a uniform law in this respect, within the past few years 
have enacted a “‘ negotiable instruments’’ law. Ours was adopted in 
1899. See section 5834, L. O. L., et seq. 

The plaintiff in substance claims to be a holder in due course of the 
checks in question, which defendant had purchased in good faith and 
indorsed, and promptly presented to the plaintiff bank for payment, and 
they were honored and paid by plaintiff, and that such payments were 
under a mistake of fact. © If an implied warranty of genuineness ac- 
companies the unrestricted indorsement or transfer of any negotiable in- 
strument, it isan assurance to the drawee of its genuineness in all respects 
save that of the name of the drawer alone, with which knowledge the 
drawee is charged.’’ Bank v. Bank, 139 Cal. 564, 73 Pac. 456, 63 L. 
R. A. 245, 96 Am. St. Rep. 169, 175. 

The doctrine that a bank is bound to know the signature of its cus- 
tomer has been applied very strictly by the United States Supreme Court, 
2 Daniel (5th Ed.) § 1656. It should be remembered, however, that the 
party holding such a check should in no way contribute to the success 
of the fraud. If so, he would certainly not be a holder in due course. 
2 Daniel (5th Ed.) § 1657. 

The sections of our negotiable instruments law, bearing upon the 
question involved, provide as follows: 

L. O. L. § 5856: °° Where a signature is forged, or made without 
the authority of the person whose signature it purports to be, it is wholly 
inoperative, and no right to retain the instrument, or to give a discharge 
therefor, or to enforce payment thereof against any party thereto, can 
be acquired through or under such signature, unless the party against 
whom it is sought to enforce such right is precluded from setting up the 
forgery or want of authority.’’ 

L. O. L. § 5885, states that: “‘ A holder in due course is a holder who 
has taken the instrument under the following conditions: (1) that it is 
complete and regular upon its face; (2) that he became the holder of 
it before it was overdue, and without notice that it had been previously 
dishonored, if such was the fact; (3) that he took it in good faith and 
for value; (4) that at the time it was negotiated to him he had no 


notice of any infirmity in the instrument or defect in the title of the 


person negotiating it.’’ This definition does not embrace the case of 
a drawee. 

L. O. L. § 5899: ~~ Every indorser who indorses without qualifica- 
tion warrants to all subsequent holders in due course (1) the matters and 
things mentioned in subdivisions 1, 2, and 3 of the next preceding sec- 
tion [that the instrument is genuine and in all respects what it purports 
to be]; and (2) that the instrument is at the time of his indorsement 
valid and subsisting. And, in addition, he engages that, on due present- 
ment, it shall be accepted or paid, or both, as the case may be, accord- 
ing to its tenor, and that if it be dishonored, and the necessary proceed- 
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ings on dishonor be duly taken, he will pay the amount thereof to the 
holder or to any subsequent indorser who may be compelled to pay it.’’ 


L. O. L. § 5965: °° The acceptance of a bill is the signification by 
the drawee of his assent to the order of the drawer. The acceptance 
must be in writing and signed by the drawee. It must not express that 
the drawee will perform his promise by any other means than the pay- 
ment of money.’’ 

L. O. L. § 6020: °° Where a check is certified by the bank on which 
it is drawn, the certification is equivalent to an acceptance.’’ 

L.O. L. $6021: °° Where the holder of a check procures it to be ac- 
cepted or certified, the drawer and all indorsers are discharged from 
liability thereon.’’ 

L. O. L. $ 6025: °° In any case not provided for in this act the rules 
of the law merchant shall govern.’’ 

When the defendant bank, which was a holder in due course, present- 
ed these checks to the plaintiff bank, the drawee, and they were honored, 
accepted, and paid, the prior indorsers were thereby discharged from 
further liability. The checks when so paid had run their course; they 
were no longer checks within the meaning of the negotiable instruments 
law, but only canceled vouchers; and the plaintiff was not a holder there- 
of in due course. 

The payment of a bill or check by the drawee amounts to more than 
an acceptance. The rule, holding that such a payment has all the effi- 
cacy of an acceptance, is founded upon the principle that the greater in- 
cludes the less. In Bank v. Bank, 109 Mo. App. 665, 83 S. W. 537, Mr. 
Justice Broaddus, answering the argument that absolute payment was 
not an acceptance, said: “* An acceptance binds the acceptor to pay the 
bill, and he cannot be heard to deny that he has funds in his hands for the 
purpose. A payment of the bill is more than an acceptance, for the one 
is an obligation to pay; the other a discharge of the indebtedness re- 
presented by such bill. If the one concludes the drawee, it is inconceiv- 
able why the other would not.’’ Under the provision in section 6021, 
L. O. L., that, where the holder of a check procures it to be accepted or 
certified, the indorsers are discharged from liability, the plaintiff, when 
it paid the ‘checks in question, precluded itself from setting up that the 
check was a forgery on any want of authority of the person affixing the 
signature it purported to bear, within the meaning of section 5856, L. 
O. L. Inthe case of Title Guarantee & T. Co. v. Haven, 126 N.Y. App. 
Div. 802, Mr. Justice Ingraham, in considering sections of the negoti- 
able instruments law similar to those quoted from our statute, construed 
them as making it conclusive upon the drawee, after acceptance, that 
the note was genuine and all prior indorsements assured. 

Under our negotiable instruments law, as well as by the weight of 
judicial authority, we think that where a bark, as the plaintiff, being the 
drawee of a bill of exchange or check drawn upon it by one of its de- 
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positors, pays the bill or check to a holder thereof in due course (as the 
defendant, who has in no way contributed to the fraud, and is not guilty 
of negligence in the matter), and it is afterward ascertained that the 
signature to the bill or check is a forgery, the bank making such pay- 
ment cannot recover the money from such holder. A case of this kind 
is an exception to the general rule that money paid under a mistake of 
fact may be recovered. 

There was no error in the judgment of the lower court, sustaining 
the demurrer, and it is affirmed. 


DEFENSE OF FRAUD HELD GOOD. 


Park v. Winsor, Supreme Court of Minnesota, July 21, 1911 132 N.W. Rep 264. 


The defense of fraud is good against a holder of a note who is not a bona fide 
purchaser. 


Action by Howard C. Park and others against Samuel Winsor and 
others. Verdict for defendants. From an order denying a motion for 
judgment notwithstanding the verdict or a new trial, plaintiffs appeal. 
Affirmed. 

Stimpson, J. This action was brought to recover on a note signed by 
the defendants, payable to McLaughlin Bros., of Columbus, Ohio. 
The note involved is one of three made by the defendants in connec- 
tion with negotiations for the purchase of a stallion. The amount of the 
note is $1,000. It bore date the 11th day of June, 1902, and was pay- 
able on July 1, 1906. A payment of $120 was indorsed on the note as 
of date June 12, 1902. On the 8th day of March, 1906, the plaintiffs 
purchased this note from McLaughlin Bros., paying therefor the sum 
of $880. The note not being paid at maturity, the plaintiffs sued to re- 
cover the amount thereof. The defense interposed was that the making 
of the notes was induced by gross fraud, and that there was a total ab- 
sence of consideration therefor, and that the plaintiffs had notice of such 
facts at the time they purchased the note insuit. The plaintiffs denied 
the allegations by which this defense was interposed. A trial was had 
upon the issues so raised. A verdict was returned in favor of the de- 
fendants. The plaintiffs appeal from the order of the trial court deny- 
ing their alternative motions for judgment notwithstanding the verdict 
or for a new trial. 

Upon the trial ample evidence was introduced to make a question 
for the jury as to the fraud in the inception of the note and the absence 
of the consideration therefor. By the verdict this issue, properly sub- 
mitted, was resolved in favor of the defendants. The fraud in its in- 
ception and the lack of consideration for the note being thus established, 
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the burden was placed upon the plaintiffs to show that they purchased 
the note in good faith in the usual course of business. The test of 
whether there was an absence of good faith in the purchase of the note 
is: Were the circumstances under which the note was purchased such 
as to be prima facie inconsistent with any other view than that there 
was something wrong in the title to the note, and therefore such as to 
give constructive notice of the defenses thereto. In order to charge a 
purchaser with notice, it is not sufficient to charge him with notice or 
knowledge of facts which would put an ordinarily prudent person on his 
guard or on inquiry. He must have knowledge or notice of such facts 
that his failure to make inquiry amounts to bad faith. Merchants Nat. 
Bank v. McNell, 51 Minn. 123, 53 N. W. 178; De Kalb Nat. Bank vy. 
Thompson, 79 Minn. 151, 81 N. W. 705; Gale v. Birmingham, 64 Minn. 
555, 67 N. W. 659. 

As shown by the statement of the facts above made, the note in 
question became due more than four years after it was made. It was 
not purchased by the plaintiffs until less than four months before ma 
turity. There was onthe note no indorsement showing whether or not 
any interest had been paid on the note. The plaintiff Park, who repre- 
sented the plaintiffs in the purchase of the note, testified that at the 
time of trial he did not know the amount of interest due on the note; 
that he supposed the interest was paid upon the note to July 1, 1905; 
that he made no inquiry at the time of the purchase as to the amount 
of interest due, but that his recollection was that McLaughlin stated 
*‘‘that we could only count on one year’s interest on the notes, as the 
interest due up to within one vear was usually paid’’; that no explana- 
tion was made of the credit upon the principal of the note indorsed 
thereon; and that no inquiry was made as to the responsibility of the 
makers of the note. 

The plaintiff Park further testified that prior to this time, while con- 
nected with a banking firm, he had handled McLaughlin Bros.’ notes, 
and was compelled to sue on some of them to enforce collection; that dif- 
erent defenses were interposed to such notes and that he did not recol- 
lect the nature of such defenses. 

Under this evidence we think a case was properly made for the jury 
to determine whether or not the plaintiffs acted in good faith and with- 
out notice of the defense thereto in purchasing the note. The burden 
being upon the plaintiffs to establish that they purchased the note in 
good faith, this issue was for the jury to determine, unless the evidence 
made it so clearly appear that the plaintiffs did so acquire the note that 
a different inference could not reasonably be drawn therefrom. Such is 
not the case made by the facts herein. 

The issues involved were fairly submitted to the jury, and the ver- 
dict in favor of the defendants is sustained by the evidence. 

Order affirmed. 
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REFUSAL OF BANK TO PAY DRAFT. 


Commercial National Bank v. Latham, Supreme Court of Oklahoma, January 10, 1911. 
Rehearing overruled June 19, 1911. 116 Pac. Rep. 197. 


Where in a suit in damages by L. against a bank for dishonoring her draft, there 
being at the time sufficient of her funds on deposit there to pay it, but which the 
bank, after receiving for payment, acting oppressively and in bad faith, caused to 
be impounded as the property of another, the release and payment of which was at an 
expense to plaintiff of $69, held, that she was entitled to recover substantial damages, 
and, as the court had instructed for no more and the jury had not found punitive 
damages nor acted through passion or prejudice, a verdict for plaintiff for $1,069 
will not be set aside as excessive. 

Syllabus by the Court. 


Action by Haidee W. Latham against the Commercial National 
Bank. Judgment for plaintiff and defendant bringserror. Affirmed. 


Turner, J. This is a suit in damages brought by Mrs. Haidee W. 
Latham, defendant in error, as plaintiff, in the district court of Okla- 
homa county, against the Commercial National Bank, plaintiff in error, 
for wrongfully refusing to pay her draft drawn against her own funds 
on deposit in said bank. There was trial to a jury and verdict and 
judgment for plaintiff for $1,069, and defendant brings the case here. 

It is assigned for error that the judgment is excessive and unsup- 
ported by the evidence. There is no material conflict in the testi- 
mony. The evidence discloses that from August 29 to November 
15, 1904, the plaintiff, Mrs. Latham, was a resident of Oklahoma City, 
and had on deposit in the defendant bank at the end of that time 
$670.30; that she and her husband, P. Latham, Jr., were personally 
known to its officers; that on July 25, 1905, she was a resident of 
Memphis, Tenn., from whence through the First National Bank of 
that city she drew a sight draft upon defendant for the amount of her 
said deposit and attached thereto her passbook; that at the time de- 
fendant received the draft it had a foreclosure suit pending in the 
district court of that county wherein G. W. Garrison and A. F. La- 
tham were parties defendant; that therein said Garrison at the in- 
stance of defendant, which acted oppressively and in bad faith, know- 
ing the same to be false, filed an answer and cross. petition alleging 
that said A. F. Latham was the husband of plaintiff, who as such had 
said money so deposited in fraud of his creditors, and caused plain- 
tiff’s said deposit to be impounded by process of said court; that there- 
upon defendant refused to honor said draft, and returned the same 
to the Memphis bank, assigning as the reason therefor said impound- 
ing of the fund; that thereupon plaintiff’s husband at an expense of 
$69 visited the defendant bank, and secured a release of the money, 
and the same was paid to plaintiff. 

Defendant in support of its assignment contends that as no special 
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damage was pleaded, and no evidence adduced tending to prove that 
such there was, outside of the fact that plaintiff testified, ‘‘Q. Now, 
Mrs. Latham, were you at all disturbed by the fact that this draft was 
not paid? A. Certainly I was. I was so mortified I did not know 
what to do”—the verdict of the jury was ‘‘ unsupported by the evi- 
dence and unwarranted bythe facts... Wecannotconcur. Applying 
the law to this state of facts, the courtinstructed the jury: ‘‘If your 
verdict is for the plaintiff, the measure of her damages is, first, the 
repayment to her of whatever sum was necessarily expended in the 
matter of collecting the money on deposit to her credit in the bank, 
and such other and further sum as will fairly and reasonably com- 
pensate her for any injury to her credit and standing and for any 
worry, humiliation, and injury to her feelings by reason of the fail- 
ure of the defendant bank to honor the draft for her said deposit, 
not, however, to exceed the sum prayed for in her petitition, $5,069.” 
Which, whether correct or not, being unexcepted to, must stand. 
As plaintiff was entitled to recover substantial damages and the jury 
was not otherwise instructed or so far as we can see gave more or 
punitive damages, we cannot say from all the facts that the amount 
of the verdict was so large as to evidence passion or prejudice on the 
part of the jury. 

Patterson v. Marine Bank, 130 Pa. 419, 18 Atl. 632, 17 Am. St. 
Rep. 778, was a suit of similar nature to the one at bar. There the 
bank did not, as here, act oppressively and in bad faith, but in good 
faith, in refusing to honor plaintiff's check. There was judgment for 
plaintiff for $300 damages. On appeal the Supreme Court said: ‘‘A 
bank is an institution of a quasi public character. It is chartered by 
the government forthe purpose, inter alia, of holding and safely keep- 
ing the moneys of individuals and corporations. It receives such mon- 
eys upon an implied contract to pay the depositor’s checks upon de- 
mand. Individual and corporate business could hardly exist for a day 
without banking facilities. Atthesame time, the business of thecom 
munity would be at the mercy of banks if they could at their pleasure 
refuse to honor their depositors’ checks, and then claim that such 
action was the mere breach of an ordinary contract for which only 
nominal damages could be recovered, unless special damage were 
proved. There is something more than a breach of contract in such 
cases. There is a question of public policy involved, as was said in 
First Nat. Bank v. Mason, 95 Pa. 113 [40 Am. Rep. 632]; and a breach 
of the implied contract between the bank and its depositor entitles 
the latter to recover substantial damages. In this case the jury do 
not appear to have given more. They evidently did not award puni- 
tive damages.’’ And aftirmed the judgment of the trial court. In 
Schaffner v. Ehrman, 139 II]. 108, 28 N. E. 917, 15 L. R. A. 134, 32 
Am. St. Rep. 192, appellants, who were bankers, had on deposit the 
money of appellees, who were retail liquor dealers in Chicago. By 
a mistake of the bank’s bookkeeper their deposit was shown to be less 
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than it was, owing to which fact the bank refused to pay one of ap- 
pellees’ checks drawn against it. As soon as the mistake was dis- 
covered, the bank did all in its power to rectify it, but appellees 
withdrew their account. On the return of all their checks, it was 
discovered that payment of two other checks drawn by them had also 
been refused for want of funds, but, upon being presented the sec- 
ond time. were paid, they having in the meantime made deposits 
sufficient to pay them. Appellees then brought suit against appel- 
lants to recover damages alleged to have been sustained by refusing 
to pay said checks. There was trial to the court and judgment for 
$450 and cost which was affirmed by the Appellate Court. .On the 
trial appellants requested the court to hold the law to be that, to enti- 
tle plaintiffs to recover more than nominal damages, they must prove 
that they had sustained actual or substantial damages, or that defend- 
ants had acted with malice, and that the law would not presume, 
without proof of special damage, that by the dishonoring of the checks 
plaintiffs sustained special or substantial damages. The request was 
refused. This on appeal the Supreme Court held no error, and said: 
‘** * What is the measure of a banker's liability to a person engaged 
in trade for a refusal to pay his check, he having sufficient funds on 
deposit for that purpose, in the absence of evidence of malice or spe- 
cia! injury to the depositor? Authorities are not numerous on the 
question, but they seem to be uniformly to the effect that more than 
mere nominal damages are in such cases recoverable. The leading 
case is that of Rolin v. Steward, 14C. B. 595. In that case there was 
no evidence of malice in fact, nor of special damages; but the jury 
were told that they ought not to confine their verdict to nominal dam- 
ages, but should give the plaintiffs such temperate damages as they 
should judge to be a reasonable compensation for the injury they 
must have sustained from the dishonoring of their checks. And the 
jury accordingly by their verdict gave substantial damages, on which 
judgment was rendered by the trialcourt. On appeal all the judges 
concurred in holding that the direction of the jury was correct. * *” 
And, after holding that as appellants acted without just cause or ex- 
cuse in the premises, malice in law might be inferred, although there 
might have been no intention to injure the appellees, and concluded 
that the verdict was not excessive under all the circumstances of the 
case. From the editor's notes to that case, published in 15 L. R. A. 
43, we learn that in Birchall v. Third National Bank, 15 Wkly. Notes 
Cas. (Pa.) 174, which is not before us, that $600 damages was allowed 
in an action for protesting a check for $68 when there were funds in 
the bank to pay it, and that in the Rolin Case a verdict of 500 pounds 
was sustained when reduced to 200 pounds. From all of which we 
hold that the verdict of the jury was not excessive nor influenced by 
passion or prejudice. 

The affirmative defense of the bank that plaintiff's deposit was a 
special one, and made subject to certain rules and regulations of de- 
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fendant printed on the passbook requiring, among other things, that 
60 days’ notice be given before withdrawing it, and that such depos- 
itor must identify himself to the satisfaction of the bank, allof which 
plaintiff failed to do, will not be considered for the reason that de- 
fendant, having in its letter to the drawer bank placed its reason for 
dishonoring the check on grounds other than a failure of plaintiff to 
comply with said rules, was estopped to rely thereon; the issue on 
said estoppel being duly joined and correctly found by the jury for 
plaintiff on the trial of the cause. This isin keeping with the famil- 
iar rule laid down in Railroad Co. v. McCarthy, 96 U. S. 258, 24 L. 
Ed. 693, thus: ‘‘ Where a party gives a reason for his conduct and 
decision touching anything involved in a controversy, he cannot after 
litigation has begun, change his ground, and put his conduct upon 
another and a different consideration. He is not permitted thus to 
amend his hold.” See, also, Morrison et al. v. Atkinson etal., 16 Okl. 
571, 85 Pac. 472. Under this view of the case, it perhaps was irrelevant 
and immaterial, as objected by defendant, to prove by an officer of 
the bank its custom of honoring drafts on a time deposit, but the 
error, if any, was immaterial 

While defendant and Garrison might have been making common 
cause to realize the full amount of A. J. Latham’s mortage to Garri- 
son which as collateral to Garrison’s debt to the bank it was seeking 
to foreclose, we can see no confidential communication in the informa- 
tion conveyed by the attorneys separately employed by the bank to 
attorney separately employed by Garrison, to the effect that plaintiff 
was wife of said Latham, a stranger and a single man, which induc- 
ed Garrison to impound plaintiff's deposit as security for any defi- 
ciency that might arise on the foreclosure of said collateral, and for 
that reason we cannot say the court erred in admitting such com- 
munication in evidence, 

There is nothing in the remaining assignment of error. 

The judgment of the trial court is affirmed. All the Justices con- 
cur. 


LIABILITY OF SURETY. 


Williams v. Morris, Supreme Court of Arkansas, May 29, 1911. 158 S. W. Rep. 464. 


A surety cannot defend against a bona fide holder on the ground that the iden- 
tity of the principal was misrepresented to him. Nor can he defend on the ground 
that it was agreed that the note would be delivered only after being signed by another 
surety and that the agreement was violated. 


Suit by Fleetwood Morris against Coffee Williams and others. 
From the judgment, said Williams appeals. Affirmed. 
This suit was brought by Fleetwood Morris against Coffee Wil- 
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liams, appellant, and C. L. Sloat and Newt Reed on the following 
promissory note: ‘$500.00. Oct. 12,1907. One year after date we 
promise to pay to order of Fleetwood Morris five hundred dollars, 
for value received, negotiable and payable without defalcation or 
discount, and with interest from date at the rate of 10 per cent. per 
annum, andif interest be not paid annually, to become as principal 
and bear the same rate of interest. [Signed] A. L. Sloat, T. N. 
Reed, Coffee Williams.” 

An attachment and garnishment was sued out against appellant, 
on the ground that he was a nonresident; had been absent from the 
state four months; had departed from the state with intent to de- 
fraud his creditors; that he was about to remove his property out of 
the state, not leaving enough therein to satisfy the plaintiff's claim, 
or the claims of his creditors; that he was about to sell his property 
with the fraudulent intent to cheat, hinder, and delay his creditors. 

Appellant filed an affidavit controverting the grounds of attach- 
ment, and a separate answer. He alleged that he signed the note 
as surety, which fact was well known to plaintiff; that he signed 
upon the solicitation and with the distinct understanding with Sloat 
that one Horace Rogers would also sign the note, and that but for 
the assurance and promise of the said Sloat that said note to plain- 
tiff would not be delivered until the same was signed by the said 
Horace Rogers, he would not have signed said note at all; that 
plaintiff had full knowledge of this fact that Rogers did not sign said 
note at all; and that Sloat made the said promises and representa- 
tions to him for the purpose of inducing him to sign said note, and 
upon said promise and representation he did sign it. 

It was further alleged that Sloat fraudulently represented to the 
defendant that the note he presented for signature was signed by 
him, and for him, when in fact the said note contained the signature 
of the wife of said defendant Sloat, or the name of some Sloat other 
than that of defendant, and when in fact the said defendant Sloat 
knew that said representations that the signature was his were false 
and untrue and made for the purpose of inducing and did induce, 
this defendant to sign said note. 

The testimony tended to show that C. L. Sloat brought the note 
sued on to appellee, with whom he had before talked of borrowing 
some money, and handed it to him and asked him what he thought 
about it. He replied it looked like a good note, and gave him a check 
forthe money. He thought at the time he was lending the money 
to Claude Sloat, and that the signature was C. L , instead of A. L., 
as it turned out tobe. HeknewC. L. Sloat was bankrupt, however, 
and would not have loaned him any money without thé sureties and 
did not rely upon him, but upon the others who had signed the note. 
Appellant testified that Clyde Sloat asked him to sign his note, say- 
ing he desired to borrow some money from Fleetwood Morris to go 
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into business; that he at first refused, and was assured that if he 
would sign it that he (Sloat) would get Newt Reed and Horace 
Rogers to sign it also; and that he agreed to sign it, if they would 
sign it with him. ‘‘I said, ‘ I want you to understand that it is not 
negotiable, unless they do sign it.’ He said, ‘All right; I will not 
try to cash it, or anything of the kind, unless I can get them to 
sign it.’ Then I signed the note.” He also stated he would not have 
signed the note, had he known that it was Sloat’s wife’s, and not his 
name upon it. Newt Reed’s signature was upon the note when ap- 
pellant signed it, and he also stated that he supposed he was signing 
Clyde’s note at the time, and refused to sign until Sloat told him he 
would get Coffee Williams and Horace Rogers to sign also. 

Alvin Williaris, a brother-in law of appellant testified that Morris 
told him that the note was signed by Sloat’s wife, and he thought it 
was signed by Sloat, and also that he thought Horace Rogers was 
onit. Morris admitted he told Henderson after the attachment suit 
was brought that he had learned that Clyde Sloat was not on the note, 
and that it had been signed by his wife; denied that Horace Rogers’ 
name was mentioned in the conversation at all; stated that he never 
heard Horace Rogers’ name mentioned or discussed at all, until 
Mr. Williams came back from Mexico and told him that Horace 
Rogers was to go on the note; that at the time he loaned the money 
nothing was said about Rogers; that the note was brought to him 
‘just like it is there. Yes, sir; I had never considered or heard of a 
single name on the note until he presented it.” There was also testi- 
mony tending to show that Williams had moved his family and 
household furniture to Mexico, temporarily he claimed, and that he 
had been frequently out of the state; that he only had of personal 
property in this state a note for $2,000 that his agent was trying to 
sell for him at the time of the attachment, and his home place in 
Ft. Smith, worth about $8,000 and mortgaged for $2,000. 

The court instructed the jury, which returned a verdict against 
appellant for $625, and the attachment was sustained. From the 
judgment, this appeal comes. 

Kirsy, J, (after stating the facts as above). It is contended 
that appellant was not bound to the payment of the note as surety; 
he having been induced to sign it by fraudulent and false represen- 
tations of C. L. Sloat that he was the principal therein, and because 
said note was negotiated and used without procuring the signature 
of one other person as surety thereon, in direct violation of the 
agreement, which induced him to become a surety, that this would 
be done. 

It was not alleged in the answer, nor was there any proof tending 
to show, that the payee in the note who loaned the money thereon 
had any notice or information of any representations made appel- 
lant as to who was the principal therein, and no duty was imposed 
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upon the obligee to seek the sureties and ascertain whether they had 
been misled to become such. 

It is the business of the surety to ascertain who the true princi- 
pal is, and any false representations made to induce him to sign the 
obligation as to the principal, if unknown to the obligee, will not 
defeat his right to recover against the sureties. 

The surety signed the note as a joint maker in fact, and left it in 
the hands of his principal therein, or in any event with the agent of 
his principal, who procured him to sign it, to be delivered only on 
condition that it be first signed by another surety, and it having been 
delivered in violation of this agreement to the payee who had no 
notice of such agreement the surety is nevertheless bound to its 
payment. 

The note was an ordinary, negotiable promissory note, signed by 
the parties, with nothing whatever about it to indicate to the payee 
that it was not what it purported to be, or that the liability of the 
signers was other or different than it appeared to be on the face of 
the paper; and the question as to whether the payee had notice of 
the agreement not to deliver it until another surety had signed, as 
alleged, was properly submitted to the jury, who found against ap- 
pellant. 

The evidence is sufficient to sustain the verdict and attachment, 
and no error was committed in refusing to give appellant’s request- 
ed instructions. 

The judgment is affirmed. 


SALE OR LOAN. 


Gate City National Bank v. Thrall, Supreme Court of Kansas, July, 1911. 116 Pac. Rep. 487. 


Where a note bearing the highest legal rate of interest is executed by the maker 
for the accommodation of the payee, the transfer of the note for less than its face 
value to one who has no notice of such fact constitutes a sale and not a loan and the 
purchaser is not chargeable with usury. 


Action by the Gate City National Bank against F. G. Thrall. 
Judgment for plaintiff and defendant appeals. Affirmed. 


Mason, J. The Gate City National Bank obtained judgment 
against F. G. Thrall upon a promissory note executed by him and an- 
other maker to R. E. Bruner, and indorsed by the payee in blank. 
The defendant contested the claim, and now appeals, upon the ground 
that two notes between the same parties, for $2,500 each, in renewal 
of which that sued upon was given, were executed in Missouri, and 
were tainted with usury under the law of that state. Bruner, the 
payee, testified that the original notes were accommodation paper exe- 
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cuted to enable him to borrow money from the bank; that he con- 
ducted the negotiation with the bank’s president, who knew this; 
that he was obliged to submit to a discount of 5 per cent., besides 
contracting to pay 8 per cent. interest, the highest legal rate. The 
president of the bank testified, and the court, which tried the case 
without a jury, must be deemed to have accepted his version, to the 
effect that he bought the notes at a discount of 5 per cent. and turned 
them over to the bank without any knowledge or notice of the want 
of consideration between the makers andthe payee. ‘‘ In many juris- 
dictions it is held that although the purchaser of accommodation pa- 
per has no knowledge of the character of the paper, but acts under 
the belief that it is a bona-fide existing obligation, the transaction is 
merely a loan, as the paper had in fact no validity until the purchase, 
and, if the purchase is at a greater discount than the legal rate of in- 
terest, the transaction is usurious, and the accommodating party may 
defend on the ground of usury. * * In other jurisdictions, however, 
it is held that inasmuch as a usurious intent on the part of the lender 
is an essential element of usury, if the purchaser of accommodation 
paper at a greater discount than the legal rate of interest is without 
notice of its character, and under the bona fide belief that it is valid 
business paper, the transaction will not be deemed usurious.” 29 A. 
& E. Enc. of L. 477, 478. See, also, Webb on Usury, § 166; 1 Page 
on Contracts, § 477; 1 Daniel on Negot. Instr. (5th Ed.), § 752. 

We think it better accords with sound reason and with the general 
theory of the law of negotiable instruments to hold that one who 
buys at a discount a note fair on its face, bearing the highest legal 
rate of interest, is not chargeable with usury because of a want of con- 
sideration between the original parties, of which he had no notice. 
This view is well presented and supported in Holmes v. State Bank 
of Duluth, 53 Minn. 350, 55 N. W. 555, and Dickerman v. Day, 31 
Iowa 444, 7 Am. Rep. 156. 

The fact that the payee upon selling a note indorses it and there- 
by becomes bound for its payment has been held to characterize the 
transaction as a loan to him, but the usual, and, as we think, better 
rule is tothe contrary. 29 A. & E. Enc. of L. 475. 

Complaint is made that the defendant was required to testify that 
he held collateral security from Bruner to protect him against loss on 
the notes. Ifthis evidence was incompetent, there is nothing toshow 
that it affectedthe judgment. The defendant also contends that the 
court by asking questions of the plaintiff's witness, the bank’s presi- 
dent, put him on his guard, and enabled him to frame his answers 
to fit his theory. There seems nothing substantial in the objection. 
The questions appear to have been intended to develop the actual 
facts. 

The judgment is affirmed. All the Justices concurring. 
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BANK A HOLDER FOR VALUE. 


Jefferson Bank v. Merchants’ Refrigerating Co., Supreme Court of Missouri, July 8, 1911. 
139 S. W. Rep. 545. 


Where a bank allows the depositor of a check bearing an unrestricted indorsement 
to draw the amount of the check before it is collected the bank is a holder for value 
and the defense of lack of consideration is not good against it. 


Action by the Jefferson Bank against the Merchants’ Refrigerat- 
ing Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

On July 15, 1904, plaintiff was a banking corporation in the city 
of St. Louis, Mo.; defendant was a business corporation of Kansas 
City, Mo. ; anda third corporation, the Mound City Produce Company, 
was a business corporation of St. Louis, Mo. On the last-mentioned 
date, defendant issued, and mailed to the Mound City Produce Com- 
pany a negotiable bank check for the sum of $1,491.25, payable by 
the National Bank of Commerce, Kansas City, Mo. This check was 
received by the Produce Company on July 16, 1904. July 17th fell 
on Sunday; and on July 18, 1904, said Produce Company transferred 
this check by unrestricted indorsement to the plaintiff, and deposited 
same in the plaintiff bank, together with other checks and items, 
amounting to more than $10,000. On the same day said Produce 
Company drew its checks on the plaintiff bank to an amount exceed- 
ing all of its deposits, including the check above mentioned, which 
checks were on that day honored and paid by the plaintiff bank. The 
check so issued by defendant was forwarded by plaintiff to Kansas 
City on said 18th day of July, 1904; but on July 19, 1904, and before 
said check could be presented for payment by the agent of the plain- 
tiff bank, defendant directed the National Bank of Commerce to re- 
fuse payment on the same, which was accordingly done, and the 
check protested for non-payment. Whereupon plaintiff sued defend- 
ant for the amount of the check, alleging that it became the pur- 
chaser thereof for value. 

Defendant resisted payment of the check on the following grounds: 
(1) That it was never at any time indebted to the Mound City Produce 
Company in any sum whatever, and that the issuance and delivery 
of said check to said Produce Company was a mere oversight or mis- 
take of the defendant, and therefore the check was issued without 
consideration. (2) That plaintiff is not the purchaser of said check 
for value. (3) That plaintiff is not the real party in interest in this 
cause. (4) That said check was only indorsed to plaintiff for collec- 
tion; that the real title to said check was retained by the Produce 
Company. 

The only evidence in any way tending to support defendant’s 
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answer was a printed indorsement on the cover of the deposit book 
of the Produce Company, containing these words: ‘‘ This bank, in 
receiving out of town checks and other collections, acts only as your 
agent, and does not assume any responsibility beyond due diligence 
on its part, the same asonitsown paper. [Signed] Jefferson Bank” 
—together with a letter written by plaintiff bank, transmitting the 
check to the National Bank of Commerce, of Kansas City, which is 
in the following words: ‘‘ National Bank of Commerce, Kansas City, 
Missouri—Dear Sirs: I inclose for collection and return items stated 
below. Yours respectfully, [Signed] W. E. Berger, Cashier.” De- 
fendant neither proved, nor offered to prove, that plaintiff bank had 
any notice that the check had been issued by mistake or without con- 
sideration before it received said check and allowed the Produce Com- 
pany to collect the amountthereof through checks issued on the plain- 
tiff bank. 

[4] We are not able to see how defendant could be entitled to sub- 
mit to the jury the issue of whether or not the check was indorsed to 
the plaintiff for collection, because the evidence is uncontroverted 
that plaintiff allowed the Produce Company to draw out the whole 
amount of the check so deposited on the very day of said deposit; 
and this constituted the plaintiff a purchaser of said check for value. 
This conclusion is also sustained by the course of dealing between 
plaintiff and the Produce Company, from which it appeafs that on 
every business day between the Ist and 18th of July, 1904, the said 
Produce Company deposited checks in the plaintiff bank, and was al- 
lowed by plaintiff to check out the amounts so deposited on the very 
days the deposits were made. In view of this course of dealing we 
are warranted in holding that the indorsement printed on the cover 
of the deposit book of the Produce Company, to the effect that plaintiff 
only received out of town checks subject to collection, had been waiv- 
ed by plaintiff bank—a right it unquestionably had. The question 
of whether or not a check is received for collection or is purchased 
outright by a banker usually arises where the indorsements on the 
check are ofa restrictive nature; such, for instance, as where the in- 
dorsement shows that it is merely made for the purpose of collection. 
However, in this case the indorsement was general, and, upon the 
uncontroverted facts proven, constituted the plaintiff a purchaser for 
value without notice that the check was issued without consideration. 
5 Cyc. 498; Ayers v. Farmers’ & Merchants’ Bank, 79 Mo. 421, 49 
Am. Rep. 235; Kavanaugh v. Bank, 59 Mo. App. 540. 

(5) We do not consider the fact that plaintiff wrote a letter to the 
Kansas City Bank stating that it inclosed this check for collection 
as any evidence that it held such check only for collection. The 
same kind of letter would have been written if plaintiff had been the 
owner of the check; so that letter has no probative effect as indica- 
ting that the plaintiff was the mere agent of the Produce Company 
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for collection of the check. Neither is the fact that the plaintiff de- 
manded of the Produce Company that it pay the check any evidence 
that plaintiff was not the owner thereof. Plaintiff had a right to hold 
both the maker of the check and the indorser thereof for the amount 
it had paid. 

There was no reversible error committed on the trial, the judg- 
ment is for the right party and it is therefore affirmed. 


DEPOSIT OF FORGED CHECK. 


Stein v. Empire Trust Co., New York Supreme Court, June 29, 1911. 130 N. Y. Supp. 168. 


Where a depositor sues his bank on a credit entered in his pass book it is no de- 
fense for the bank to show that the payee’s indorsement on the check, which the credit 
represented, was forged, without showing that the bank was unable to collect the 
check or that, having collected it, it was compelled to pay the amount to the maker 
or to some intermediate party. 


Action by William Stein against the Empire Trust Company. 
From a judgment for defendant, after a trial without a jury, plaintiff 
appeals. Reversed, and new trial granted. 


Biyur, J. This action was brought to recover from the defendant 
the amount of a credit of $75 entered in plaintiff's passbook upon de- 
posit of acheck. Plaintiff alleged and proved that he had demanded 
the payment of the amount from the defendant and it had been re- 
fused. The answer alleges that the indorsement of the payee on the 
deposited check was forged, and that the defendant, by subsequent 
indorsement, warranted the genuineness of the payee’s indorsement. 
It does not allege, either that the defendant was unable to collect the 
amount of the check, or that, though collected, it was compelled 
to repay the same to the maker, or to an intermediate bank. 

On the pleadings and proofs, therefore, plaintiff had received a 
credit of $75 against his deposit with defendant, for collection, of a 
third party’s check for the same amount; and defendant made no 
attempt to prove, either that it had failed to collect the check, or 
that, when collected, it had been compelled to repay the amount. The 
case of Oriental Bank v. Gallo, 112 App. Div. 360, 98 N. Y. Supp. 561, 
cited by respondent, therefore, has no application, as in that case the 
very facts, of which defendant in the case at bar offered no proof, 
appeared and are set forth in the opinion. 

I am cited to no case, and I know of none, in which a depositor, 
having made out a prima facie case of indebtedness to himself by put- 
ting in evidence a credit entered on his pass book with a bank, can 
have his recovery thereon defeated by proof only of the fact that there 
was a forged indorsement on the deposit which formed the basis of 
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the action, and without any evidence by the bank that it has in any 
manner been prejudiced or damaged thereby. 

No adequate defense having been pleaded or proved, the judgment 
must be reversed, and a new trial granted, with costs to appellant to 
abide the event. All concur. 


PAYMENT OF NOTE. 


American Agricultural Chemical Co. v. Graham, Court of Appeals of Georgia, June 29, 1911. 
71 S. E. Rep. 761, 

Where a promissory note is made payable to bearer, or is indorsed in blank, any 
person having it in possession will be presumed to be entitled to receive payment 
thereof, unless the maker has notice to the contrary; and payment to the person 
having possession of the note will be valid. 

Where the defendant set up that the note had been paid by installments, and it 
appeared that some of the payments were made to one who held possession of the 
note at the time of the payments and was therefore presumptively entitled to receive 
such payments, but that another payment was made to one not in possession of the 
note and who showed no authority to receive such payment, and it did not appear 
that this last payment had reached the real owner of the note, the direction of a 
general verdict for the defendant was not authorized. 

(Syllabus by the Court.) 


Error from City Court of Douglas; J. G. Cranford, Judge. 


Action by American Agricultural Chemical Co. against T. L. Gra- 
ham. Judgment for defendant, and plaintiff brings error. Reversed. 

The American Agricultural Chemical Company sued T. L. 
Graham as maker of a note payable to it, or bearer, originally for 
the sum of $102. There was a credit of $40 thereon, dated Novem- 
ber 9, 1906. The defendant admitted the execution of the note and 
pleaded payment in full. 

The evidence in support of the plea was that of the defendant, as 
follows: ‘‘ I am the defendant in this case, and executed this note 
sued upon. This note was given to Mr. Charlie Butler, who was 
agent for the plaintiff at the time. Mr. Butler is now dead. I have 
fully paid off this note. On Saturday before the 9th day of November, 
1906, Mrs. R. C. Butler came to my house. She had the note, and 
demanded payment of me for the same. I saw the note, and knew 
she had it in her possession. On the Thursday next following, 
which was November 9, 1906, I paidto Mr. Samp Smith $40 on this 
note at Bushnell, Ga., and took his receipt for same, and Mrs. Butler 
later told me that she received this money, which is the $40 credited 
on the note. On March 1, 1907, on the stairway of the Union Bank- 
ing Company building in Douglas, Ga., I paid to Mrs. R. C. Butler 
on said note $40, and her son, W. M. Butler, gave me a receipt for 
same, signed by himself and R. C. Butler. Mrs. Butler at that time 
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stated to me on the stairway, in the presence of her son, that she 
did not have the note with her, but that the same was at home in 
Bushnell, Ga.; and on the 25th day of March, 1907, I paid to W. M. 
Butler on said note, in the grocery store of W. W. Southerland, in 
the city of Douglas, Ga., $10, for which he gave mea receipt, signed 
by himself and Mrs. R.C Butler, his mother. On the 29th day of 
November, 1909, I paid to Levi O’Stken, attorney for plaintiff $15.72. 
This last payment was made after the suit was filed, and, according 
to my contention, paid this note in full.” 

It was admitted that Mrs. R. C. Butler was the administratrix of 
the estate of Charlie Butler. There was no other evidence, and the 
plaintiff moved the court to direct a verdict in its favor, on the 
ground that the defendant had failed to show any valid payments 
on the note, binding upon the plaintiff for the reason that he had 
shown no agency between Mrs. R. C. Butler and W. M. Butler and 
the plaintiff, and had failed to show any authority whatever in either 
Mrs. R. C. Butler or her son, W. M. Butler, to collect the money on 
this note from the defendant for the plaintiff. The court overruled 
this motion, and the plaintiff excepted. The defendant then moved 
the court to direct a verdict in his behalf, which the court did, and 
to this direction the plaintiff excepted. 

Hitt, C. J. The evidence of payment in support of the plea is 
sufficiently specific as to when, how, and to whom the payment was 
made. It is insisted by the plaintiff that the evidence did not dis- 
close that the payments were made to the person or persons author- 
ized to receive them. The note was made payable to bearer, and the 
person having in his possession a note made payable to bearer or in- 
dorsed in blank is presumed to be entitled to receive payment there- 
of, unless the payer has notice to the contrary; and the authorities 
even go to the extent of holding that payment to the person who 
has possession of the note will be valid, although he may be a thief, 
finder, or fraudulent holder. Ogden on Negotiable Instruments, 169. 
The evidence shows that Mrs. R. C. Butler, who was the adminis- 
tratrix of Charlie Butler, to whom the maker had given the note as 
the agent of the plaintiff, was apparently claiming the right to col- 
lect the note as the owner thereof. She was in possession of the note 
when the first payment of $40 was made, and presumptively, there- 
fore, had the right to collect it as the owner; it being a universal 
principle of law that the holder of a note payable to bearer is the 
owner of the note and entitled to collect it. Paris v. Moe, 60 Ga. 91; 
Walton Guano Co. v. McCall, 111 Ga. 114, 36 S. E. 469. 

(2) This first payment of $40 was not only made to Mrs. Butler, 
the holder of the note, but was indorsed as a credit on the note, and 
therefore there can be no sort of question but that this was a valid 
payment on the note, not only because it was paid to the party who 
held it, but because the amount was actually credited on the note; 





830 THE BANKING LAW JOURNAL. 


and the plaintiff only claims the balance on the note after this pay- 
ment had been deducted from the face thereof. The second ray- 
ment of $40 was made three months after the first payment, and at 
that time the maker of the note, who paid it to the son of Mrs. But- 
ler for her—Mrs. Butler admitting that she had received the pay- 
ment—did not know absolutely that Mrs. Butler still held the note; 
but, as she did hold possession of it on the occasion of the previous 
payment, it was reasonable and fair to presume that she continued 
to hold the note, as she was still collecting on it, and this presump 
tion is aided by her statement, made as a part of the res gestae, that 
she did have the note at her home. At least, these facts were suffi- 
cient to raise a presumption that she was entitled to receive this 
payment because the note was still in her possession, and to shift 
the burden tothe plaintiff of showing that she did not have the 
note in her possession at the time of this second payment, and was 
not authorized to collect it. Now, as to the payment of $10 made 
to the son, there is no evidence that he had the note in his posses- 
sion when the payment was made, or was authorized to collect it. 

Asto the payment of the $15.72 made to the attorney for the 
plaintiff after this suit had been filed, this was unquestionably a 
valid payment, because it was made to the attorney of record for the 
plaintiff, the payee and holder of the note at the time the suit was 
filed and when payment was made. Leaving out of consideration 
the first payment of $40 credited on the note and the last payment 
of $15.72, made to the attorney of record for the plaintiff, the evi- 
dence as to the validity of the other payments did not authorize the 
direction of a general verdict for the defendant. 

Judgment reversed. 


TRUST DEPOSIT. 


Thomas v. Newburgh Savings Bank, New York Supreme Court, August 4, 1911. 130 N. Y. Supp. 810. 


Where a son deposits money in a savings bank in his name, in trust for his 
mother, retaining the pass-book, retaining control of the fund, collecting the interest, 
and attempting to dispose of the fund by will, there was no irrevocable trust in 
favor of the mother. The son could, therefore, dispose of the fund by will. 

Action by Mary Thomas against the Newburg Savings Bank and 
others. Judgment for defendants. 


Tompkins, J. The undisputed facts in this case are that on Oc- 
tober 28, 1889, John Henry Thomas, the testator, opened a savings 
account in the Newburg Savings Bank, in his own name, and there- 
after from time to time and until December, 1907, deposited various 
amounts of money in said account until upon January 1, 1908, the 
balance to his credit amounted to about $3,000, which was the maxi- 
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mum of deposits that the said savings bank would carry in any one 
account and pay interest upon. 

On the 3d day of February, 1908, the said Thomas opened a sec- 
ond savings account in the same Newburg Savings Bank, in his 
own name in trust for his mother, the plaintiff herein, which account 
appears upon the books of the bank and the passbook in the fol- 
lowing words, ‘‘ John Henry Thomas in trust for Mary Thomas,” 
and which is No. 74,404. 

Thereafter from time to time until December 30, 1909, the said 
Thomas made deposits to the credit of the last-mentioned account 
until said account amounted to $3,000.44. No further deposit was 
made in this account. On the said 30th day of December, 1909, 
when he made his last deposit in account No. 74,404, he opened a 
third account in said Newburg Savings Bank in his own name in 
trust for his sister, Mary Jane Garforth, and thereafter from time 
to time and until his death, which occured on the 16th day of June, 
1910, he made various deposits in said account, which at time of his 
death amounted to a little more than $1,000. 

The said John Henry Thomas left a last will and testament which 
was executed on the 2d day of June, 1910, by which he appointed the 
defendant Isaac Wiley his executor, and which will was duly admit- 
ted to probate by the Surrogate’s Court of Orange County, and con- 
tained the following provision: 

‘* Second, I give, devise and bequeath to my mother Mary Thomas, the sum of 
money now on deposit in the Newburgh Savings Bank in an account in the name of 
John H. Thomas in trust for Mary Thomas, the said Mary Thomas to have the inter- 
est on the same during the term of her natural life, and then the said account I give 
and bequeath to my sister, Mary J. Garforth.” 

This action is brought by the plaintiff, the mother of the testator, 
to recover all of the moneys on deposit in the Newburg Savings 
Bank to the credit of the said account No. 74,404; she claiming that 
her son, the testator, by opening the said account in his name in 
trust for the plaintiff, created an absolute and irrevocable trust in 
her favor. The bank books for both these two accounts, upon their 
face appearing to be in trust respectively for the testator’s mother 
and sister, were retained by the testator, and were always in his 
possession, and never delivered to either motheror sister. Interest 
upon both accounts was withdrawn by the testator from time to 
time. 

The question at issue upon those undisputed facts is whether 
there was an absolute and irrevocable trust created by the testator 
in favor of his mother, the plaintiff, or whether the trust was a ten- 
tative one only, and never consumated. It seems to me that this 
question must be answered against the plaintiff. The facts do not 
show an intention on the part of the decedent to create a complete 
and absolute trust in favor of the plaintiff. On the contrary, all the 
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circumstances, taken together, clearly indicate to me a contrary in- 
tention, and a purpose on the part of the depositor to keep his money 
on deposit in the one savings bank for his own benefit and under his 
own control, and to be disposed of by his last will and testament, 
dividing such moneys and keeping them in separate accounts in said 
savings bank, in order that he might earn and receive the regular 
bank interest on all such moneys. 

It is the intention of the decedent, as indicated by his acts and 
conduct, that must determine whether there was a complete and ir- 
revocable trust created. There have been many conflicts in the opin- 
ions of the court of our state upon this question. It seems, however, 
to be now well settled that, to constitute a trust such as is claimed 
by the plaintiff to have been created in this case, there must have 
been an explicit declaration of trust, or circumstances which show 
beyond a reasonable doubt that a trust was intended to be created, 
and I believe the correct rule to be that where such intention is clear 
—where in other words, a complete trust has been created, either by 
a declaration or by acts indicating such an intention, such as the de- 
livery of a bank book—the depositor cannot thereafter by any act 
revoke such trust. 

In Matter of Totten, 179 N. Y. 112, 71 N. E. 748, 70 L. R. A. 
711, the Court of Appeals, after reviewing the many conflicting de- 


cisions upon the question, laid down the following rule, which was 
intended to settle the conflict of authorities, and fix a rule for the 
courts of this state to follow thereafter: 

‘* After much reflection upon the subject, guided by the principles established 
by our former decision, we announce the following as our conclusion: A deposit by 


one person of his own money in his own name as trustee for another, standing alone, 
does not establish an irrevocable trust during the lifetime of the depositor. It is a 
tentative trust merely, revocable at will, until the depositor dies or completes the 
gift in his lifetime by some unequivocable act or declaration, such as the delivery of 
the passbook or notice to the beneficiary. In case the depositor dies before the bene- 
ficiary, without revocation or some decisive act or declaration of disaftirmance, the 
presumption arises that an absolute trust was created as to the balance on hand at 
the death of the depositor.” 

The one thing that is made clear by this decision in the Totten 
Case is that it is the intention of the depositor that determines 
whether the account was opened as a tentative or consummated trust, 
and, further, that the mere opening of an account by one person in 
trust for another does not create a consummated trust prior to the 
death of the depositor, in the absence of any evidence showing the 
intention of the depositorto do so. In the Totten Case, supra, the 
depositor who died intestate had opened a savings bank account in 
his own name in trust for the claimant, and had during his lifetime 
drawn various sums of money therefrom, without having made any 
declaration of trust other than that of opening an account in the 
form in which it was opened, and without any acts on his part indi- 
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cating an intention to create an irrevocable trust and without any act 
or word of disaffirmance or revocation. After his death an action 
was brought to recover from the estate of the intestate and the de- 
positor the amounts withdrawn by him during his lifetime, and the 
Court of Appeals reversed the judgment of the Appellate Division, 
which affirmed a judgment in favor of the plaintiff, holding that such 
trust was tentative only during the lifetime of the depositor, and 
was revocable by him at any time before his death, and that he had 
a right to withdraw money therefrom. 

In the case of Tierney v. Fitzpatrick, as executrix, etc., 195 N. 
Y. 433, 88 N. E. 750, cited by plaintiff’s counsel, the Court of Ap- 
peals held that where the issue litigated is whether a tentative trust 
in favor of the plaintiff, evidenced by the deposit of money in a sav- 
ings bank by the defendant’s testator, as trustee for the plaintiff, 
had become irrevocable by the death of the testator, without re- 
voking the trust, it is error to admit evidence of declarations made 
by the depositor after the money had been placed in the savings 
bank to the effect that the reason that he opened the account in 
trust for the plaintiff was that he already had as much money 
in the bank as he was permitted to have in his own name, and that 
he adopted this course in order not to lose his interest. 

This decision is only to the effect that a statement not made con- 
temporaneously with the act creating the trust was inadmissible, for 
the purpose of rebutting the evidence of the establishment of a 
tentative trust, arising out of the act of the declarant, in making the 
deposit expressly in trust for the plaintiff. It was merely the reit- 
eration of an old rule of evidence, and reversed the judgment of the 
Appellate Division because of the admission by the trial court of that 
improper evidence on the question of the testator’s intent in open- 
ing the bank account; but it appears from one of the opinions ren- 
dered in that case by the Appellate Division of the First Depart- 
ment, and it is nowhere contradicted, that there was evidence of the 
delivery of the passbook by the testator and depositor to the plain- 
tiff, and other evidence of admissions and declaration tending to 
show that he had established the trust for the benefit of the plain- 
tiff. Sothat the effect of the decision of the Court of Appeals in the 
Tierney Case, supra, was not that an irrevocable trust had or had 
not been created in that case, but that the judgment below, affiim- 
ing a judgment in favor of the defendant, in which it was found that 
there had been no irrevocable trust, should be reversed because of 
the admission of the improper evidence above referred to. 

Without reviewing the other authorities that bear one way or the 
other upon the questions at issue, my conclusions, after a careful 
consideration of them, are: 

First. That where a deposit is made by one person in trust for 
another, and nothing is done or said affecting the account, and the 
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depositor dies leaving the deposit in that form, and making no dis- 
position of it by his will, the inference is that he intended to create 
a trust in favor of the person named by him as the beneficiary of the 
account. 

Second. Where such a deposit is made, and there is a delivery 
by the depositor of a passbook or other statement showing the ac- 
count, or some other act or word showing an intention to create a 
complete trust, or where there is an explicit declaration of trust, 
then such trust becomes complete and absolute during the lifetime 
of the depositor, and is irrevocable by him either during his lifetime, 
or by the terms of a last will and testament. 

Third. Where there is no declaration of trust or other act or word 
indicating an intention to create an absolute trust, and the only 
thing done is the making of a deposit, then the making of the de- 
posit is a tentative trust only, and not a consummated one, and is 
revocable by the testator during his lifetime. 

In the case at bar, there was no delivery of the passbook, and no 
word by the depositor indicating an intention to create an irrevoca- 
ble trust. On the contrary, he retained the passbook in his own 
possession, and from time to time withdrew the interest that was 
earned by the account, and keptit for hisown use. And then about 
two years after opening the account, and without making any state- 
ment or performing any act from which an inference might be drawn 
that he intended to create an irrevocable trust, he executed his last 
will and testament, by which he specifically bequeathed the account 
in question to his mother and sister. 

These facts and circumstances seem to me to lead irresistibly to 
the conclusion that the testator never intended tocredit an irrevoca- 
ble trust, and that the most that he did was to establish a tentative 
trust, which he during his lifetime did not by any act or word com- 
plete or consummate, and that he had a right to disaffirm or revoke 
such tentative trust, and that he did so by the execution of his last 
will and testament. If the testator had died without making his 
last will and testament, or doing any other act showing a contrary 
intention, it would have been inferred that he had intended to create 
a trust in favor of the plaintiff. 

This seems to be the rule that was followed by the Appellate Di- 
vision of the Second Department, in the case of Beakes Dairy Com- 
pany v. Berns, 128 App. Div. 137,112 N. Y. Supp. 529, by which de- 
cision that court endeavored to follow the rule laid down by the 
Court of Appeals in the Totten Case, supra. 

The plaintiff’s counsel cites the case of Kelly v. Beers, 194 N.Y. 
60, 86 N. E. 985, in support of his claim that the last will and testa- 
ment executed by Thomas was not sufficient to revoke the tentative 
trust created by the making of the deposit. That case, however, is 
not analogous. There, there was an express written declaration 
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made by the decedent, which the Court of Appeals held constituted 
acomplete gift. In that case the decedent’s intention was expressly 
declared at the time she made the deposit to the credit of her daugh- 
ter, and the court held that her act in making the deposit was per- 
formed in consummation of her declared intention. In other words, 
the court held that the consummated acts of the decedent during her 
lifetime could not be revoked or destroyed by her last will and tes- 
tament. 

The distinction between that case and this is that there was no 
consummated gift or trust, but a tentative one only, which was never 
made absolute during the lifetime of the depositor, and was expressly 
revoked by his last will and testament; and, further, the depositor’s 
conduct at the time the account was opened, and thereafter, and the 
fact that he opened still another account in trust for his sister when 
the first two, one in his own name, and the other in trust for the 
plaintiff, had each reached the $3,000 limit, indicates not an intention 
to give the moneys to his mother and sister, but to provide means 
whereby he, himself, could have the benefit of the interest that was 
paid by the savings bank upon individual accounts, and of avoiding 
the effect of the $3,000 rule that was enforced by the bank. 

The defendants are entitled to judgment upon the merits, with 
costs. 


NOTES GIVEN FOR PATENT RIGHT. 


Bolte v. Sparks, Supreme Court of Kansas, June 10, 1911. 116 Pac. Rep. 224. 


Where notes bearing the words ‘‘ Given for a patent right,” are taken up and 
other notes without those words are given in their stead, the transaction is equiva- 
lent to an erasure of the words, and the new notes are void for failure to contain them. 


Action by W. F. Bolte against J. H. Sparks. Judgment for plain- 
tiff, and defendant appeals. Reversed. 

West, J. The Reversible Self-Sharpening Plow Share Company, 
owning a patent on the invention indicated, sold Sparks an agency 
for the sale of territory. Sparks was to sell the exclusive right to 
vend the patented article in certain counties in Oklahoma and Indian 
Territory, his vendees to purchase the plow shares of the company 
at a sum not exceeding $3 each. He was to have $80 for each 
county sold, and was to sell 20 counties within one year. It was ex- 
pressly stated in the contract of agency that it was not intended to 
vest Sparks or any customer of his with any interest in the patent, 
but only to authorize the exclusive right to sell the invention. As 
part consideration for the agency Sparks executed to Stewart, a 
member of the company, four notes for $500 each, due in 6, 12, 18 
and 24 months, respectively, each having printed on its face the 
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words, ‘Given for a patent right.’ Bolte, another member of the 
company, sold his interest to Stewart, receiving therefor the Sparks 
notes, and finding a chance to trade for certain real estate, the owner 
of which did not desire notes which showed that they were given 
for a patent right, induced Sparks to take back the four notes, and 
give him in lieu thereof the four ordinary notes sued on. The de- 
fense was that the new notes were in reality given foran interest in 
a patent right, and were void for failure so to state. A jury being 
waived the court found for the plaintiff and entered judgment upon 
the notes. The defendant Sparks appeals. 

[1] It is urged that the new notes, being taken in place of the 
old ones and really for the same consideration, are void under the 
act relating to patent rights. Gen. Stat. 1909, $§ 5515-5517. On the 
other hand, it is insisted that no interest in the patent passed by the 
contract with Sparks, but that a mere agency was thereby created; 
and, further, that the surrender of the old notes was the considera- 
tion for the new ones, and therefore they are valid. Section 5515 of 
the act in question makes it unlawful for any person to seil, or offer 
to sell or barter, any patent right or any right which such person 
shall allege to be a patent right without filing with the clerk of the 
district court copies of the letters patent duly authenticated. Sec- 
tion 5516 requires any person taking any obligation in writing ‘‘ for 
which any patent right or right claimed by him or her to be a patent 
right, shall form a whole or any part of the consideration” to insert 
the words, ‘‘Given fora patent right.” Violation of these provisions 
is by section 5517 made a misdemeanor. The parties to the original 
notes recognized the applicability of the statutes by inserting the re- 
quired words. Whilethe contract contains the provision that ‘‘* *it 
is not intended hereby to vest in the party of the second part, or for 
the party of the second part to be authorized to vest in any other 
person, firm or corporation any interest in the patent hereinbefore 
referred to, but only to authorize and empower the party of the sec- 
ond part as the agent of the parties of the first part, to sell unto other 
persons, firms and corporations the exclusive right in one or more of 
the counties in the territory hereinbefore mentioned, to sell to dealers 
or consumers,” still other portions vest in the agent the exclusive 
right and authority to sell territory for the patented invention which 
is to be manufactured by the company and sold by it at a sum not to 
exceed $3 for each plowshare. Theinstrument, in fact, vests the ex- 
clusive right tosell territory atso much acounty, the purchaser tohave 
the exclusive right to sell the plow shares in a given county after they 
have been purchased of the company. In Pinney v. Bank, 68 Kan. 223, 
75 Pac. 119, it was held that a sale of the exclusive right to manufac- 
ture, use, and sell a patented invention in a given territory carries 
with it an interest in the patent right itself. In Nyhart v. Kubach, 
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%6 Kan. 154, 157, 90 Pac. 796, 797, it was held thata sale of the ex 
clusive right to sell the patented article within a certain territory is 
a sale of an interest in the patent right. It wasthere said: ‘‘It is 
universally recognized, however, that a sale of the rights conferred 
by the letters patent within a certain territory is a sale of a patent 
right.” In Tredick v. Walters, 81 Kan. 828, 106 Pac. 1067, a similar 
ruling was made, with reference to the sale of the exclusive right to 
sell for a certain time in a definite territory a mold or molds designed 
expressly and only to be used for the manufacture of the patented 
article. At page 835 of 81 Kan., at page 1070 of 106 Pac., it was said: 
‘The right to manufacture, sell, and use a patented article is the 
very essence of the intangible thing called a patent. * *” 

The reason for this ruling is that letters patent are evidence that 
the government, for the purpose of encouraging inventions, has for a 
time certain granted to theinventor a monopoly. 30 Cyc. 815-817. 
This monopoly consists of the exclusive right to manufacture, use, and 
sell the patented invention, and whenever the patentee parts withany 
portion of this monopoly he necessarily disposes of an interest in his 
patent. The right to sell is as exclusive as the right to manufacture, 
and, after vesting Sparks and his customers with the exclusive right 
to sell the plow shares in a given county, the holder of the patent 
no longer had a complete monopoly of the manufacture and sale of 
the invention ; and, of course, the company could not vest this inter- 
est in the patent—the monopoly—and at the same time retain it. 
The quoted words of the contract concerning the intention indicate 
a fruitless attempt to avoid or evade the statute, although, strangely 
enough, the very notes taken contained the required words. Sparks 
was not employed as an agent to sell the plow shares; he was given 
an exclusive agency to sell to others the exclusive right to sell them 
in certain territories. 

It is argued that, since we first adopted and followed the construc- 
tion given by the Supreme Court of Indiana to a statute similar in 
terms, a different view has been taken by that court as shown in 
Hankey v. Downey, 116 Ind. 118, 18 N. E. 271,1 L. R. A. 447. But 
this decision marks no departure from former decisions. It simply 
holds that a note given for the mere purchase of a patented article 
need not contain the words ‘‘ Given for a patent right,” the court 
reaffirming its former expressions that, when given for an interest in 
the patent, the note must contain these words. Had Sparks purchased 
a plow share of the company or of some agent or customer authorized 
to sell, and given his note therefor, it would not have been necessary 
to include these words, for there is a manifest distinction between 
the manufactured article itself and a monopoly of the right to man- 
ufacture, use, or sell it. The evident purpose of the statute is to 
protect those who are asked to accept notes given for patents by 
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having such notes carry with them the evidence of this fact, but it 
is as clearly not the intention to burden in this way each sale of a 
patented article, if, indeed, the Legislature could do so. 

[2] The proposition that the surrender of the old notes and not 
an interest in the patent right formed the consideration for the new 
notes is too tenuous and transparent to warrant extended considera- 
tion. Bolte sold an interest in the patent and received therefor the 
notes which had been given for another interest in the same patent. 
Then, instead of inducing Sparks to erase the significant words from 
the old notes, he procured him to exchange for them the new notes 
freed from such words, so that the owner of the desired real estate 
would acceptthem. The surrender of the old notes was not the con- 
sideration, but wassimply one item in the program of mutual courtesy 
by which Stewart, Sparks, and Bolte were attempting to supersede 
paper scarred by a statutory birthmark with notes possessing a fair 
skin. Bolte acted with full knowledge,and,if this plan could succeed, 
then the only thing necessary to render the statute futile would be 
for the seller of a patent right to exchange the lawful note received 
for one unmarked by the required statutory verbiage. The law can- 
not be thus trifled with. Counsel say intheir brief: ‘* Appellee had 
no knowledge of the contract of Stewart and appellant.’’ But the 
appellee, Bolte, testified, as shown by the abstract, that he wrote 
the notes sued on, that he was a member of the company, that he 
sold his interest to Stewart and took from him the notes given by 
Sparks, and that, when he obtained the Sparks notes from Stewart, 
he knew that Sparks had given them as part payment for an interest 
in the patent right. Russell v. Gregg, 49 Kan. 89, 30 Pac. 185, is 
cited, but that was a case of alleged failure of consideration followed 
by a compromise and the giving of a new note for a much smaller 
amount, in effect a case of accord and satisfaction; no question under 
the patent statute being raised or in any wise involved. 

The judgment is reversed and the cause remanded, with direc- 
tions to enter judgment in favor of the appellant. All the Justices 
concurring. 


DURESS. 


Fassett v. Boswell, Supreme Court of Oregon, July 18, 1911. 117 Pac. Rep. 302. 


The maker of a note signed under duress is not liable to the payee. 


Action by Emma E. Fassett against Mrs. E. E. Boswell. From 
a judgment for defendant, plaintiff appeals. Affirmed. 

This is an action on a promissory note for $200; the note being 
in the usual form. As a defense to the action, defendant denies the 
execution of the note, and any indebtedness to plaintiff, and alleges 
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that, by means of threats of injury to defendant’s business and to 
her person, she was coerced into signing the note, and that the note 
was without any consideration, and was void. The circumstances 
surrounding the execution of the note were that defendant was the 
proprietor of Boswell’s Springs, a pleasure resort, and plaintiff's 
husband went there shortly before the execution of the note to take 
a bath. While at the springs, he was badly beaten and bruised by 
defendant’s cook,a Frenchman. As to who was to blame or how the 
trouble took place between Fassett and the cook does not appear. 
About 12 days thereafter plaintiff went to defendant’s place and se- 
cured the note, as she says, for compensation for the loss of support 
of her husband and the expense of the trip there. Defendant con- 
tends that she signed the note under threats made by plaintiff that 
she would ruin her business, and that she would make it look like 
a barroom brawl; and said that if such a thing got out it would ruin 
her business. Defendant also contends that it was blackmail, and 
that she signed the note under coercion, without any consideration. 
The case was tried by the jury, and a verdict rendered for defendant, 
and from a judgment thereon plaintiff appeals. 

Plaintiff excepts to the admission of evidence as to the want of 
consideration for the note, but under the statute (section 5857, L. O. 
L.) every negotiable instrument is deemed prima facie to have been 
for a valuable consideration. However, want of consideration may 
be proved, if questioned. 

The court excluded evidence offered by plaintiff as to the general 
habits of defendant in the use of intoxicating liquors, and particularly 
at the time of the injury to plaintiff's husband, and this was excepted 
to. But such evidence had no bearing upon the issues in the case, 
and was immaterial. Defendant was not present when the injuries 
were inflicted, and personally took no part in them. 

Evidence as to the physical condition of plaintiff's husband subse- 
quent to the execution of the note, is also immaterial; it having no 
bearing upon the question of duress or the consideration for the note. 

We have considered the other assignments of error, and find that 
they are without merit. 

The judgment of the lower court is affirmed. 
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CHAPTER I. 
The Simplicity of Banking and Its Evolution. 
NO MYSTERY IN BANKING. 

'T“HERE is no mystery in banking. Many, however, think there is, 
so many that it might be said to be the popular opinion. Why 
this impression should in these modern times exist is hard to ex- 
plain. It is true that a bank by the process of discounting takes 


in its window a piece of paper containing a promise to pay—a promis- 


sory note—and gives out for it gold, silver and currency—actual money 
—but this is not alchemy ; it is not the transmutation of base metals into 
gold by a learned gentleman working in the seclusion of a laboratory, 
but is the exchange of something having as real value as the gold or cur- 
rency received for it. 

BANKS AT ONE TIME TO BLAME. 

At one time the banks themselves were unquestionably to blame for 
this impression, the Bank of Amsterdam organized January 31, 1609, 
being the first to shroud its actions in secrecy. The Bank of Venice, the 
first banking institution we know anything about, founded in 1171, and 
the two banks next established, those of Barcelona and Genoa, not or- 
ganized until nearly two hundred years later, doubtless pursued the same 
policy ; but we know little definitely in regard to them, while we do 
know what the Bank of Amsterdam actually did. This bank was es- 
tablished the same year Hendrik Hudson sailed up the river of the new 
world which now bears his name, and:‘on which is a greater banking 
center than his generation ever dreamed of. 

Before any one could become a commissioner, officer, bookkeeper or 
clerk in any capacity in the Bank of Amsterdam, he had to take an oath 
never to reveal anything which related to the bank either while employed 
there or during his after life. Thanks to these precautions people never 
knew the condition of its affairs; and the commissioners, being human 
and having temptation made easy for them, lent the Dutch East India 
Company, in which they were interested, too much money. It is true 
this policy of the bank enabled it to run for years when it really was 
insolvent, but the end came as it inevitably must, and the closing of its 
doors, delayed by secrecy, at last occured. 


This policy of mystery does not appear to have been condemned even 
I i \ ; 
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when the Bank of Amsterdam failed, and for many years, and even in 
this country as late as the generation of our fathers, financial institutions 
held themselves aloof from the public and scorned to give the details of 
their transactions. But even as the Bank of Amsterdam, established 
primarily to correct a depreciated currency, though its founders totally 
misunderstood the reason of the depreciation, is a thing of the past, so 
also is its policy of mystery. 
BANKS NOW PUBLISH STATEMENTS. 


The Bank of England, the Bank of France and the Imperial Bank of 
Germany, the three principal European institutions, all now publish at 
regular intervals statements of their condition, and it is doubtless safe 
tosay that every properly-managed bank and trust company in the United 
States, large and small, does this of its own initiative, even when not re- 
quired by statute. Each national bank is compelled by law to publish its 
statement on call of the Comptroller of the Currency, and this call must 
be made at least five times a year. The “laws of all the forty-nine states 
and territories, including the District of Columbia, but excluding our 
Island Possessions, require reports from commercial banks where these 
exist at least once a year exceptin Arkansas. Reports are required from 
trust companies where there are any, except in the states of Alabama, 
Arizona, Arkansas, Florida, Louisiana and Tennessee, and from saving's 
banks except in Arkansas, Georgia, Louisiana, Oklahoma, and South 
Dakota. 

In addition to the published reports, all national banks are subject 
to examination by federal examiners ; and state banks to examination by 
state commissioners except in Arkansas, Kentucky and Mississippi. 

The state laws require regular examination of trust companies ex- 
cept in Alabama, Arkansas, Florida, Kentucky, Louisiana, Mississippi, 
Tennessee and Virginia; and of savings banks except in Arkansas, 
Georgia, Kentucky, Louisiana, Mississippi, Oklahoma, South Dakota 
and Tennessee. 

The sentiment as to the necessity of publicity and examination is so 
pronounced in this country, that it is but a question of a few years be- 


fore the laws of every state will contain provisions requiring regular 
reports and examinations. 
BANKING OPERATIONS ARE SIMPLE. 


A person entering a large financial institution and seeing the great 
number of employes, the many windows, desks and books, is likely to 
conclude that banking is a most intricate business. This again is a 
popular mistake. Banking is simple, so simple that its operations were 
not considered worth mentioning in early days, and it is hard to learn 
about early bankers. For the first banks were bankers. The neces- 
sities of primitive times could be attended to by one man. When the 


* See tables in ‘‘ Digest of State Banking Statutes,"’ prepared for National Mone- 
tary Commission. Senate Document 353. 
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needs became greater he had to have some one help him to collect his 
notes, make out his exchange and weigh the coins presented. In other 
words, he had to add enough arms to himself to do the increased work, 
and so grew from an individual to An institution. Let us repeat, bank- 
ing is simple, as simple as the lending of money—a discount; the re- 
ceiving of money—a deposit ; and the giving of a check, which is a species 
of currency founded on credit—issue. 
THE FIRST BANKER. 

These were the operations of the first banker and are still the princi- 
pal transactions carried on by the great banks of this present day. As 
we have said before, because they were so simple, lacked so much of the 
noteworthy, it is extremely difficult to learn who was the first banker. 
It is probably safe to say that, although some of these operations were 
carried on in the days of barter, they could hardly have existed as we 
know them until the introduction of a standard of value, and probably 
not before this standard of value was stamped as coin by some govern- 
ment. 


So far as we know the Greeks issued the first coin sometime during the 
seventh century B. C., so it is among them we look for the first banker. 
According to Mr. Walter H. Woodward, in an article entitled ~ Old 
Coins and Ancient Bankers,’’ published in the Scientific American of 


April 8, 1911, he seems to have been named Pasion, for a Greek of 
this name founded a house at Athens and operated with a capital of 
fifty talents ($50,000). He established credit for himself at all centers 
of Greek commerce, and issued bills of exchange and letters of credit. 

While the Greeks were the first bankers, it would seem that the 
Romans carried financial operations to greater perfection. This is 
natural, as the success of Rome was due to its wonderful faculty of or- 
ganization, and organization or system, as will be shown later, is abso- 
lutely essential to successful banking when it has developed beyond the 
one-man state. 

THE FIRST KNOWN TRUST COMPANY OPERATIONS 

The needs of men create the instruments for the satisfaction of 
those needs; and even as banks were the first outgrowth of the com- 
munity’s financial and commercial necessity, it is interesting to note 
that Roman civilization developed to a point where they had to have 
something more than a banker—a lender and receiver of money—and 
added such functions to certain bankers that, today, we would call 
them trust companies. 

The Roman argentarii, in addition to their banking business proper, 
often acted as agents at private sales and auctions, as brokers and un- 
dertook to sell entire estates as inheritances. 

Until the writer discovered the similarity between this class of ar- 
gentariit, which had their existence during the heyday of the ancient 
empire (he has never seen attention called to it before), and what we 
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calla trust company he was inclined to think that the trust company 
was something “* new under the sun’’ and a purely American invention, 
indicative of our faculty to create the best means to meet a new neces- 
sity. However it is but another proof that similar cycles of civilization 
produce similar needs which are met by the men of the times in very 
much the same way. Banks are creators of capital, and, consequently, 
are found at the beginning of commerce. When the development has 
gone far enough to require conservators of capital, then the Romans 
have a class of argentarii to act and we create the trust company. 
Neither is first established and then the community taught its use, but 
both exist because the necessities of the people demand them. This 
can be said, however, that unquestionably neither the old Farmers’ Fire 
Insurance and Loan Company (nowthe Farmers’ Loan and Trust Com- 
pany) of New York, when it received its franchise to do a trust com- 
pany business in 1822, nor the Pennsylvania Company for Insurances on 
Lives and Granting Annuities of Philadelphia, when it took trust com- 
pany powers in 1830, knew anything about the Romans’ way of meeting 
conditions confronting them. They may have known, however, (the 
latter company certainly did) about the then existing Agency Houses 
of India and their methods of operation, but practically to this genera- 
tion the trust company, as we know it, is a new thing and the United 
States should be credited with its invention in the present era. 
BANKING ONCE A DISHONORABLE TRADE. 


In ancient days banking was not the honorable profession it is now. 
The banker, as at the present time, received interest, but all interest was 
considered usury, doubtless because so much borrowing was due to 
necessity, and so little done for producing more money in the channels 


of commerce, that the latter and legitimate use of money to make more 


money was lost sight of in the evils growing out of what we may call 
necessity-borrowing. This, under old conditions, resulted in slavery as 
is shown in Nehemiah’s account of the building of the second temple at 
Jerusalem (Neh. V: 1-5): ‘‘ Some also there were that said, we have 
mortgaged our lands, vineyards, and houses, that we might buy corn, 
because of the dearth . . . . and lo, we bring into bondage our sons 
and our daughters to be servants . .. . neither is it in our power to 
to redeem them, for other men have our lands and vineyards.’’ 

It was because he foresaw such a result that Moses promulgated 
the law in the nineteenth verse of the twenty-third chapter of Deuter- 
onomy, Thou shalt not lend upon usury to thy brother, usury of money, 
usury of victuals, usury of anything that is lent upon usury.’’ 

As the Jews were in the time of Nehemiah, so were the Athenians 
in the time of Solon, and this law giver also attempted to remedy neces- 
sity-borrowing by legislation. The Romans in their day suffered like- 
wise, and the XII Tables provided for a maximum rate of interest, 
though the law was not as effective as among either the Jews or the 
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Greeks, and it would seem reasonable to say that necessity-borrowing 
resulting in slavery destroyed the entire middle class of Rome. It is 
not strange then that “* Cicero mentions that Cato, being asked what he 
thought of usury, made no other answer tothe question than by asking 


the person who spoke to him what he thought of murder.’’ It was the 


argentarius (banker) that received interest, and it is not surprising to 
learn that history records that the most stinging taunt Mare Antony 
hurled at Augustus, afterwards Augustus Caesar, was to the effect that 
this self-styled child of the gods was the descendant of an argentarius. 
With the development of commerce in modern days the difference 
between necessity-borrowing and borrowing money to produce more 


money, or productive-borrowing, is clearly recognized, though the sur- 
vival of the ancient laws of Moses and Solon against necessity-borrowing 
is found in our statutes in the provisions covering usury, which is usually 
defined as interest in excess of eight per centum per annum. At the 
present day what we may call the insolvent borrower, one who in need, 
asks money to relieve distress, with little hope of repaying, is a rarity in 
comparison with the solvent borrower who wishes money for commer- 
cial purposes. It would not be going too far to say that without legiti- 
mate interest modern commerce would come to a standstill. In its last 
analysis it is now really an encouragement to thrift. 


EVOLUTION OF BANKING. 


The simple operations of banking were first conducted by one man, 
who could perform them all without effort. At the present time we 
often see them so conducted in the small country bank. This bank is 
generally incorporated under State laws and has capital stock outstand- 
ing, but one man, usually with the title of Cashier on the letter head, 
does allthe work. When application is made for a loan he examines 
the customer’s statement, and so is the Credit Department of his insti- 
tution; he recommends the loan to his Board, then enters the loan, its 
rate of interest and maturity in a book and files the loan itself in the 
vault, and so is the Loan Department; he invests the funds of his bank 
in county bonds, takes charge of the bonds, watches the market, and 
becomes the Bond Department; when money comes in he takes it as 
Receiving Teller; when a check is presented for payment he becomes a 
Paying Teller; when something is deposited for collection he collects 
it, often in person, and then is the Collection Department; he keeps the 
individual books, and is the Individual Bookkeeper; at the end of the 
day he posts the general books, and is General Bookkeeper; he bal- 
ances the pass books, and so is Pass Book Clerk; he attends to all 
the correspondence, and then is Correspondence Clerk; often operating 
his own typewriter, and, therefore, the Stenographic Department; he 
files the paid checks and letters, and thus is File Clerk; he purchases 
supplies, and acts as the Purchasing Department: he often dusts the 
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office, and consequently is Porter; and is frequently the only Watch- 
man there is. 

It is easy to see that business could become so large that each of 
these operations, such as paying checks, etc., would require the undivi- 
ded attention of one man, who would necessarily have to occupy one 
desk or cage. And then, as it is in many of our large institutions, on 
account of the great number of transactions, the same duty would have 
to be divided among several men. For instance, three paying tellers 
officiating at three windows will be needed to wait on the A to G custom- 
ers, three for the H to N customers, and four for the O to Z custom- 
ers, making in all ten men among whom is divided the same duty, all 
performing the same service of paying out money and each requiring a 
different desk or window. For the purpose of creating an organization 
and amalgamating the different paying tellers into a unit, then the de- 
partment becomes necessary. Under the proper system these various 
departments are so correlated that they in turn become a unit—the effi- 
cient financial institution. We can compare a successful bank to our 
body. The board of directors and officers are the head; the different 
departments are the eyes, ears, nose, arms, fingers, legs, feet, toes, and 
other organs. Just as when a finger is broken the body suffers pain, so 
when the pass book department, for instance, is defective, the bank 
knows confusion. The efficient bank, like a healthy body, must be as 
nearly perfect as possible in all its parts. 

Thus it is seen there is nothing intricate in banking; the large in- 
stitution with its many departments and hundreds of clerks is after all 
only an expansion of the country bank with its single active employe. 
The operations are the same, the functions the same, the only difference 
being the division of labor founded on a carefully arranged system. 


FUNCTIONS OF A BANK. 


The functions of a bank are three—Discount, Deposit and Issue. 
Discount. 

Discount is the cashing of a promise to pay money at a future date, 
in the shape of a note, for a consideration called interest. It enables the 
merchant to sell a bill of goods and receive in payment a note of the pur- 
chaser payable, say ninety days after date, thus saving the purchaser 
who has good credit, the necessity of having cash. The merchant mak- 
ing the sale may find that he does not care to wait ninety days for his 
money, but that, if he had the cash, he could use it profitably in his 
business. So he takes the note he has received for his goods to the bank 
and the bank calculates the interest upon the face value of the note, at 
the rate stated, and pays the face of the note less the amount of the in- 
terest to its customer. The bank then becomes the owner of the note, 
and, when it becomes due, collects it from the original maker. 

Interest calculated this way and deducted in advance is called Bank 
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Discount, and amounts to slightly more than true discount, which, strict- 
ly speaking, consists in finding that sum which, if put at interest for a 
given time at a given rate, will amount to the face of the note; in other 
words, finding the present worth of the amount stated in the face of the 
note. 

It is easily seen that if the legal rate of interest in the State is six 
per cent. and bank discount is taken on a hundred-dollar note, payable 
one year after date, the bank would receive six dollars for a loan of only 
ninety-four dollars, or more than six per cent. This, however, long ago 
has been decided by the courts as allowable and not usury.* 

DEposir. 

Deposit is the receiving of money and the creation on the part of the 
bank of the right in the depositor to draw all of a sum equal to the amount 
deposited, or any part of it at any time. If the customer in the usual 
course of business gives to the Receiving Teller one thousand dollars in 
twenty dollar legal-tender bills, by receiving that deposit the bank does 
not become bound to return those identical bills, but does become obli- 
gated to recognize the orders of the customer in the shape of checks up 
to the sum deposited. In brief,a depositcreates the relationship between 
the bank and its customer of debtor and creditor. 

A deposit may arise in two ways. A man may pass through the 
Receiving Teller’s window gold, silver, currency and checks, as listed 
on his deposit slip, and have the aggregate credited in his pass book; 
or, he may give his note to the bank, the proceeds of which, after de- 
ducting the discount, instead of carrying away with him in his pocket, 
he wants to be put to his credit so he can draw checks against it. This 
net amount is entered in his pass book just as the total of his deposit 
ticket was. He does not want the actual money; he wishes to use the 
credit of the bank. Of course the bank would have no credit unless it 
could pay in money such checks as were presented against such a 
deposit. 

This being the case it is easily conceivable that a new bank whose 
first business was a discount, the proceeds of which became its 
first deposit, would show after that transaction among its resources 
loans amounting to one thousand dollars, and among its liabilities de- 
posits of one thousand dollars less the discount, which would appear as 
profits, when in reality it had not received one cent of money through 
its Receiving Teller’s cage. It is well to get this clearly in mind so 
that in studying bank statements the close relation between loans and 
deposits may be understood. 

ISSUE. 

Issue is the issuing of the bank’s own promises to pay in the shape 
of notes for use in general circulation as a substitute for coin. This 
third function of issue is only exercised in this country by National 
banks. Banks in many of the States still have the right to issue money 


* See Agricultural Bank v. Bissell, 12 Pick, 588. 
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as Congress could not deprive them of it, but they never exercise the 
right, as Congress has gone as far as it could to give National banks the 
monopoly of issue by imposing a tax of ten per cent. on all notes issued 
by State banks. This is, of course, effective, because the rate is high 
enough to be prohibitive. 

If the proposed plan for a Central Reserve Association should be 
adopted by this country the right of issue will gradually be taken from 
National banks and the monopoly of issue given the Central Institution. 
This is now practically the casein England, France and Germany. 

QUALITIES OF EMPLOYES OF FINANCIAL INSTITUTIONS. 


The functions of a bank are three, Discount, Deposit and Issue, and 
likewise the qualities of a banker are three, namely, Honesty, Judgment 
and System. By the use of the term Banker is meant every employe 
of a financial institution, whether bank or trust company, from the 
president to the office boy; to be a success these three qualities are es- 
sential to each one. 

HONESTY. 

The necessity of honesty is self-evident. No man would be intrusted 
with anything, especially money, were he not honest. True honesty is 
indicative of right living and right thinking, and, while frequently in- 
bred, is due in great measure to proper training. For this reason, be- 
fore a boy is employed by any financia] institution, not only his individ- 
ual record should be carefully gone into, but it is also well to know some- 
thing about his parents and his family. If the family is known in the 
community for its integrity—it makes little difference about its wealth; 
it is safe to say that every effort has been made to teach the boy the 
difference between right and wrong; and if his life for the time he has 
lived is clean, then the chances are that, as far as honesty is concerned, 
he will make an acceptable employe. 

Of course, in employing the mature man, his individual record and 
the standing he has made for himself in the community are the govern- 
ing factors. 

Aftera man becomes an employe of a financial institution, then in 
all things, and especially in the little things, he should carefully dis- 
tinguish between meum and fuwm—mine and thine. He should form 
the habit of facing fact, and, even if in charge of penpoints and pencils, 
never ‘for an instant get his rights confused with the institution’s 
rights, and think the penpoint is his property because he took it out of 
the box. This he should do for his own protection in order to make 
temptation, should it come, more difficult. The entering wedge of dis- 
honesty to many a man has been some little thing. He has been 
careless in his consideration of it, and gradually has grown negligent 
about larger things, until he confuses himself as to the ownership of 
property; and when he takes a little from the cash drawer to meet some 
pressing need of his family, while he still knows it is wrong, his care- 
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less habits of thought make it easy for him to argue that it is not so 
very wrong, and the purpose is a necessity. The end to be accomplished 
looms large and the means is overshadowed. The logical outcome 


and consequent disgrace of such procedure is unfortunately too often 
chronicled in the court records. 

The employe owes to himself the duty to watch himself. His fel- 
low employes owe him the duty to watch him, and the institution owes 
to its employes and itself the duty to make any species of dishonesty 


hard—all having the end in view to save human nature as much as 
possible from temptation. 
JUDGMENT. 

Honesty, however, by itself is not suffcient to make a good banker. 
A thoroughly honest man might have such deficient judgment that the 
loans of his bank all resulted in losses; and it is cold comfort to the 
stockholder in such an institution to realize that his certificate of owner- 
ship is worthless on account of stupidity rather than dishonesty. To be 
capable the banker must have good judgment. This necessity is more 
apparent when the officers—those who have to pass on matters—are 
considered; but the minor employe must also have the same faculty. 
Among other things he must be able to decide when not to worry those 
over him with trifles; and on such matters as it is necessary for him to 
refer he should never neglect to form a judgment as to their disposition 
before he carries them up, so that he may profit by the decision of his 
superior. Unless asked for his judgment, of course, he must keep it to 
himself, but the coming to a conclusion will enable him to compare it 
with that of some one having more experience and prepare him for pro- 
motion, for some day his opinion might be asked, and, if intelligent 
and sound, it raises him above the level of the non-thinking and makes 
him a marked man. . 

SYSTEM. 

There is also a third quality which a successful banker must have, 
and this is system. This means good bookkeeping in the small bank and 
in the large a good organization. The more things can be systematized 
the more economical is the operating expense and the easier it is to know 
the exact condition of the institution atany moment. It is perhaps pos- 
sible to operate a very small bank safely without any system, but even 
that is doubtful, while it would be practically impossible to keep track 
of the multiplicity of operations in a large institution unless there were a 
carefully arranged order which resulted in simplicity and accuracy. The 
bank employe, whether he be officer or clerk, that neglects any oppor- 
portunity to systematize the work of the institution as a whole or of his 
desk is overlooking the interests of his bank. This does not necessarily 
mean to see how quickly the work can be done, but does mean to mini- 
mize the operations necessary, at the same time leaving such a record 
that today or ten years hence the whole transaction can be traced at a 
glance. 
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In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
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CASHIER’S LIABILITY ON OVERDRAFT. 


Editor Banking Law Journal. MeETTER, Ga., September 14, 1911. 

DEAR Srr:—Will you please give me some light on the subject of overdrafts. 
I contend that the cashier of a bank in this state is responsible for overdrafts, un- 
less released in writing by the directors. Another contends that the cashier is not 
personally responsible. Which is right ? I would also like you to cite me some of 
the recent decisions on this subject, giving it or them in detail if possible. 

I particularly want to know if a cashier, in Georgia, is personally responsible for 
overdrafts, unless otherwise released, and want the proof that he is. Is there any 
law in Georgia that intimates that he is not responsible? I don’t think there is, but 
am not in position to prove it. Any information on this subject will be appreciated. 

Our local attorney is contending against me; and if you can help me out, I will 
appreciate it. Yours very truly, GrorGE L. WriuiaMs, Cashier. 


Aunswer.—An overdraft is merely an irregular loan. Cashiers are 
seldom authorized to exercise their own discretion in permitting over- 
drafts. Whena cashier, without authority, permits a depositor to over- 
draw his account, he is virtually loaning his bank’s money without se- 
curity. He would not think of discounting the customer’s note without 
security of some sort, but permitting an overdraft amounts to the same 
thing. There is no doubt that as a general rule, the cashier who does 
this, without proper authority commits a breach of trust and is liable 
for any loss sustained by his bank. 


But the cashier’s liability must depend upon many different consid- 
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erations. Cashiers in different banks have widely differing powers. In 
some small banks the cashier practically conducts the entire business. 
In larger banks his powers are naturally more restricted. The by-laws 
of the bank may have a bearing on the question. The action of the 
board of directors may also play a part. For the directors may permit 
overdrafts and they may authorize the cashier todoso. Or after he has 
permitted an overdraft the board may ratify his action. The intent of 
the cashier may also be important. In some cases he may permit an 
overdraft believing that his action will benefit the bank. In others he 
may willfully commit a fraud, as where he permits an overdraft by a 
firm in which he is interested. 

Wynn v. Tallapoosa County Bank, (Ala.), 53 So. Rep. 228, decided 
in 1910 is an interesting case on the liability of a cashier. The action 
was against the estate of a deceased cashier. All the transactions ot the 
bank covering a period of seven years were gone into and, wherever a 
transaction proved unprofitable tothe bank it was attempted to charge the 
loss against the cashier’s estate. It was held that a cashier is responsible 
to his bank for all losses it suffers directly from his failure in any respect 
in his official duty, but that he is liable only for losses occasioned by his 
failure to exercise reasonable care and diligence, and not for losses re- 
sulting from mere errors of judgment. The court said: “‘ He is not 
absolutely liable for an overdraft, if the nature of the transaction is such 
that it is really a loan on sufficient security. He is liable for losses the 
result of negligence or fraud, but not for his dereliction or fault where 
there is no loss in consequence thereof. Ifthe directors place upon him 
the duty of carrying on the business of the bank, and they, as a body or 
the committees thereof, fail to hold meetings or to instruct, direct, or 
help, and supervise him, absenting themselves from the bank and its 
business and thus putting the whole burden on the cashier, neither they 
nor the bank can hold him responsible for not consulting with them, as 
required by the by-laws of the bank, as to discounts and loans, though 
the stockholders might hold him and the directors.’’ 

In Phryse v. Farmers’ Bank of Beattyville, 17 Ky. Law Rep. 1056, 
33 S. W. Rep. 532, it was held that a cashier on whom, by continued 
absence of the directors, has devolved the duty of making loans and dis- 
counts, will be liable for losses through overdrafts ,and discounts made 
by him only where it appears that he has failed to make reasonable in- 
quiry into the financial standing of those making the overdrafts, and 
whose paper was discounted, and has failed to exercise proper care and 
discretion. 

A president of a bank, who permitted his son to overdraw his ac- 
count, was held liable to the bank in Western Bank v. Coldewey’s Exe- 
cutor, 26 Ky. L. Rep. 1247, 83 S. W. Rep. 629 (1904.) 

There are not many decisions on this question and we do not find any 
in Georgia. 





INQUIRIES AND CORRESPONDENCE. 


WAIVER OF NOTICE. 
Editor Banking Law Journal. Formoso, Kansas, Sept. 15, 1911. 

Dear Srr:—Will you please give us information on the following: In Septem- 
ber, 1910, A. endorses note with B. payable to bank Jan. 1, 1911, and in September 
1911, A receives notice from bank that the note is long past due and insists that A. 
take up said note. In the meantime B. has disposed of nearly all of his property and 
his personal property will not amount to the face of the note. 

A. holds that if he had known that the note was unpaid he could have protected 
himself and that the bank has no recourse with him from the fact that he was never 
notified notwithstanding that the note contained the following clause: ‘‘The in- 
dorsers, guarantors, and assignors severally waive presentment for payment, protest 
and notice of protest for nonpayment of this note, and all defense on the ground of 
any extension of the time of its payment that may be given by the holder or holders 
by them or either of them, or the maker or makers thereof.” 

We will appreciate your opinion of this. Yours truly, 

L. L. Burcutna, Assistant Cashier. 


Answer.—The indorser is liable as the waiver relieves the bank from 
the necessity of giving notice. 


RESTRICTIVE INDORSEMENT. 


Editor Banking Law Journal. CAMBRIDGE, Mass., Sept. 1, 1911. 
Dear Sir:—Replying to yours of recent date, I beg to say, that there is no 


fact involved in the case referred to where one of our customers indorses his paper 
‘‘For discount for account of,” other than the one I gave you. 

I have never run across this form of restrictive indorsement anywhere else, and 
when the note came in here I questioned the propriety of the indorsement. I was in 
doubt, and am still, as to whether we could hold the indorser in the event of the 
non-payment and protest of the note so indorsed. 

I shall appreciate your opinion. Yours truly, W. G. Davis, Treasurer. 


Answer.—We assume this to be the case presented. B presents a 
note for discount, in which B is the payee and A is the maker. The 
bank discounts the note and B indorses it *‘for discount to the account 
of myself, A.’’ 

There is a peculiar inconsistency in the transaction. The words 
‘“for the account of’’ indicate that the note is deposited for collection and 
that title does not pass tothe bank. But the words “‘ for discount,’’ in- 
dicate a sale of the paper to the bank. A thorough search has revealed 
no similar case. At page 606 of the July, 1911, issue of the BANKING 
LAw JOURNAL we stated that this combination of words constitutes a 
restrictive indorsement. We wish to qualify that statement. Without 
being able to cite an authority on the question we think that a court 
right hold that, inasmuch as the indorsement suggests that the note was 
purchased by the bank, title to the instrument passed to the bank, and 
that the bank would have the same rights that it would have under a 
blank indorsement. 

One thing we can say with certainty. A bank should not discount 
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paper, or allow the holder to draw against paper which is indorsed in 
this manner, or on which the indorsement is in any way restricted. 





CERTIFICATE OF DEPOSIT. 
Editor Banking Law Journal. ASHEVILLE, N. C., September 21, 1911. 

Dear Str:—In your September issue you replied to my inquiry of August 15th 
but I do not think you understood all I wanted to know. It is this: 

If we issue a Certificate of Deposit to ‘* A”, ‘* B” forges ‘* A’s” indorsement there- 
on and negotiates it to ‘‘ C” and ‘* C” has it cashed over our counter, can we not re- 
cover the amount from ‘+ C’’, notwithstanding the fact that he is an innocent purchaser 
and a holder for value. Yours truly, CASHIER. 


Answer.—We think this a good opportunity to call attention to the 
fact that inquirers should be careful to state the facts involved in the 
cases to which their questions have reference. If the inquirer frames 
his question without reference to the facts it is necessary to determine 
by conjecture what condition of affairs prompted the question. 

The question referred to in the above letter, answered in the Sept- 
ember issue, read as follows: ‘*‘ Please advise me if a bank is required 
to know the signature of the holder to whom its certificate of deposit is 
issued.’’ ‘The question of whether a bank should know its depositor’s 
signature can arise in a variety of situations, but it usually arises in con. 
nection with the bank’s liability to its depositor. We answered the ques- 
tion upon that theory but it seems we did not correctly divine the precise 
information which the inquirer was seeking. The letter above printed 
is an excellent specimen of the manner in which we like to have ques- 
tions sentin. It is brief, but nevertheless complete and to the point. 

As stated in the answer published in the September number the gen- 
eral principle that a bank must know the signature of its depositor ap- 
plies to certificates of deposit. It follows then that the same rules, which 
would govern the rights of a bank to recover from an innocent holder 
the money paid on a forged check, apply in the case of a certificate of 
deposit, assuming that the certificate is negotiable in form. 

We do not find a North Carolina decision touching upon the right of 
a bank to recover the money which it has paid to the innocent holder of 
a forged check. But the general rule is that the bank cannot recover. 
Our conclusion is that in the case above outlined the bank could not re- 


cover from C. 
At page 811 is a decision by the Supreme Court of Oregon in which 


it is held that under certain sections of the Negotiable Instruments Law, 
there quoted, as well as by the weight of judicial authority, a bank can- 
not recover money paid to a holder in due course of a check upon dis- 
covering that the signature on the check was forged. As the Negotiable 
Instruments Law is in force in North Carolina this decision should carry 
weight in that State. 

We believe that the same rule applies in the case of a negotiable cer- 
tificate of deposit. 





THE INVESTMENT MARKET. 


THE INVESTMENT MARKET. 


An enterprising journalistic venture was that 
of the Wall Street Journal recently,in obtaining 
and publishing in detail the number of share- 
holders in 242 of the railway and industrial cor- 
porations in the United States having an aggre- 
gate capital ofnearly $9,000,000,000. The army 
of those who hold such sharesis given as 872,392 
for 1911; in 1901, when the capitalization was 
only about $5,500,000,000, there were only 
226,480. The decade represents the period of 
the formation of the trusts; in the middle there- 
of (1906) the shares of the reporting companies 
stood at $7,323,000,000 with 394,842, holders. 
The figures show evidence of a remarkable dis- 
tribution of shares in the past five years ; practi- 
cally half a million persons were brought into 
the circle of partners in these various compan- 
ies. Leading all is the United States Steel Cor- 
poration with its 120,000 members, the Penn- 
sylvania Railroad with 69,700 coming a poor 
second. American Telegraph and Telephone 
has 41,128, and Atchison, Topeka and Santa 
Fe 30,000. 

Of course there are not quite as many people 
actually holding shares in the corporations as is 
here shown, because very many individuals hold 
shares in several; in some cases one person is 
interested in as manyas 50. It is alsotruethat 
most banking houses have shares registered in 
the names of employees in their offices, which 
naturally increases the number of names and 
not the number of real owners. 

Nevertheless it is clear that the number of 
separate shareholders is very large—probably 
exceeding 800,000; and, what is more significant, 
that the number has increased marvelously in 
recent years. Herein lies a pertinent illustra- 
tion of the exercise of a policy referred to in this 
page last month, that of having the people get 
more and more interested in the business cor- 
porations by actual investments of their savings 
so as to make for greater stability. 

If we were able to add to the number of share- 
holders given the number that hold bonds the 
total would probably reach 1,200,000: if by 
the issue of small bonds, as recommended last 
month, this number could be doubled, it is clear 


that the corporations would have that many 
more people inclined to be friendly to them. 

The trend of investment into shares which 
is thus shown has undoubtedly lessened the 
availability of money for bonds; hence the com- 
plaint of bond dealers that their business has 
been slow, and hence also the need to pay 
higher rates when corporations come to borrow. 
In very many cases companies with highest 
credit were compelled to abandon plans to issue 
say, 4 per cent. long-term bonds, and believ- 
ing that the conditions were only temporary, 
get the needed funds on short-term notes at 
higher rates. The discount demanded on the 
4 per cent. bonds was too great to justify their 
negotiation. 

The fact that shares which benefited from the 
enormously profitable business were paying a 
higher income was, of course, the chief factor in 
thus diverting funds from the bond field. But 
another circumstance that helped it was the fact 
that shares are in small denominations; a small 
investor could buy a couple of shares of United 
States Steel or similar ones, but could not buy 
bonds of $1,000 size. Itis certain that the num- 
ber of small shareholders in the Steel Corpora- 
tion is large, since the average holdings are only 
72 shares, and there are very many who hold 

100 share lots and more. The income value 
alone was not the only factor: the speculative 
character of the investment would have caused 
many to put their money into bonds had they 
been able to buy $50 or $100 denominations. 

It is interesting to note the statistical current 
of investment so far as this is reflected by the 
operations in the New York Stock Exchange. 
These figures are by no means conclusive or 
comprehensive, because very much of the busi- 
ness in shares represents no investment ; in fact 
when the market is dull the bulk of the business 
is speculative. Furthermore, the bond sales on 
the Exchange represent only a part of the in- 
vestment volume because a greater part of the 
transactions are made ‘‘ over the counter” at 
the offices of bond dealers, 

Yet the figures indicate the general course of 
investment; and, as arule, in normalconditions, 
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a slack share market means a good bond market * 


That the latter has not developed as it should 
have been expected in view of the falling off of 
share sales indicates a condition far from nor- 


mal. Here are the figures of the transactions 
on the Stock Exchange. 





No.of Amount of 
Shares sold. Bonds sold. 


Jan. 1 to Sept. 1, 1911. 74,425,381 $575,800,500 
Jan. 1 to Sept. 1, 1910.122.073,060 436,770,500 


47,647,679 $139.030,000 
Decrease. Increase. 





The loss of activity in the share market should 
have caused a greater degree of increase in bond 
sales than it did. There are evidently good 
reasons for this condition of affairs and they 
should be found. The condition can not logical- 
ly be attributed to the general business status, 
because this is, in fact, not discouraging. 
Many are inclined to attribute it to political 
movements; and these do have a certain senti- 
mental influence; but while share-values are 
very often affected by these things, bond values 
should not suffer materially, and would not if 
people were fully informed. There is need for 
a campaign of education in these lines. 

The situation in the share-market has been 
such as to cause a sharp decline in prices; 
hence, as one journal says, 6 per cent. shares 
have gone to a7 per cent.income basis,7 per cent 
shares to an 8 per cent. basis, and so on, and 
that journal makes a great to do about it, be- 
cause it regards this as a result of the action of 
certain politicians against corporations. The 
editor tells us that this has scared off the men 
of large undertakings, and predicts a gloomy 
future, because people with money to invest 
will follow these leaders. 

Here again there should be information sent 
broadcast to investors, to show them that there 
is no real danger to the bonds of corporations 
even if shares do suffer a decline in price from 
having been ‘‘ boosted” up too high or getting 
too large a profit. 

Such a tone of conservative confidence in the 
general result is being shown by those banks 
which have adopted the practice of periodically 
talking to customers by means of circularletters. 

Thus the Fourth National Bank of New York 
in its letter says: 

‘‘The record of bank clearings shows a quick- 
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ening tendency in trade in many parts of the 
country. Theimprovement, although not large, 
is sufficient to indicate the trend of events, and 
it is perfectly natural to assume that if the crops 
turn out to be fairly satisfactory, so that the 
normal addition of new wealth is assured to the 
country as a whole the business situation will be 
materially benefited before the end of the year.” 

In its subsequent letter the Fourth National 
argues against permitting the pessimism that 
appears to prevail to influence business. The 
defeat of the Canadian Reciprocityplan, though 
unexpected and regrettable, has not actually 
unsettled conditions. The textile industry has 
resumed operations; foreign trade continues 
most favorable; the European troubles have 
affected us only to the extent of proving our 
financial strength as we were able to help out 
France with gold without causing aripple in our 
affairs. Railways are doing good business, and 
their recent economies put them in a position 
to spend liberally for equipment at an early 
date, which means considerable outlays, and 
hence renewal of industrial activity. There is 
no danger of pressure on the money market 
due to the crop-moving demands. 

The National City Bank of Chicago says: 

‘‘The outlook for business as a whole may be 
said to be fairly reassuring. It is not a time to 
take a pessimistic view of things. Many com- 
mercial centers report some increase in the vol- 
ume of bank clearings over the total shown a 
year ago. Very few sections report reductions 
and the tone of business is becoming more con- 
fident in some localities. There is no rush of 
orders in sight and no likelihood whatever that 
the mills in the near future will be called upon 
to run overtime. But there is good reason to be- 
lievethat if crop conditions continue to improve 
there will be some quickening in general trade 
before many weeks.” 

Thus there is the realization of the fact that 
the business of feeding, clothing and hous- 
ing the people is big in itself and since the polit- 
ical exhibitions do not enable people to get along 
without food or raiment, the demands must be 
supplied 

In like manner those who have savings to in- 
vest should be given the knowledge necessary 
to understand that conditions are basicaily 
sound, despite the manifestations of the specu- 
lators as shown in the stock market. 





ANNUAL CONVENTION OF NEBRASKA BANKERS’ ASSOCIATION. 


HE annual convention of the Nebraska Bankers’ Association was held in Omaha, 
September 18 and 19. In point of attendance it was the largest meeting ever held 
and, in other respects, it was the consensus of opinion of those present that it was 

not only the most enjoyable socially but of the greatest practical benefit to the bank- 
ing fraternity of Nebraska. A principal feature of the convention, and one that led 
to a general discussion, was the introduction of a resolution by E. R. Gurney, of Fre- 
mont, indorsing the Aldrich currency-reform plan. The resolution was as follows: 


‘* Resolved: That it is the opinion of the Nebraska Bankers’ Association, assemb- 
led, that the suggested plan for monetary legislation presented by Senator Aldrich to 
the Nationa! Monetary Commission, as amended by the Executive Council of the 
American Bankers’ Association at the Nashville meeting, embodies in its main outlines 
a satisfactory remedy for the existing deficiencies in our banking system, and that we 
unanimously recommend to the Senate and House of Representatives the adoption of 
a bill containing the essential features of this plan at the earliest possible date, and 
before the necessity for such legislation shall have been forced upon the attention of 
the country by the recurrence of such a financial collapse as it is designed to prevent.” 

The adoption of the resolution was strongly opposed by Henry W. Yates, of 
Omaha, and others, but the champions of it led by Mr. Gurney, were largely in the 
ascendancy as the resolution was finally adopted by a vote of 94 to 26. 

The defeated resolution, introduced by Mr. Yates was as follows: 


‘* Resolved: This association, realizing the necessity of some centralization of 
bank assets so that they may be ucilized as occasion may arise, favors national legis- 
lation along that line and will giveits hearty support to a measure of that character.’ 


Mr. Virgil M. Harris, trust officer of the Mercantile Trust Co., St. Louis, reada 
most interesting paper upon wills, in which he referred to the supposed bequests by 
Adam, Noah and Job, and quoted literally some very curious testamentary bequests 
which he had found in his researches while preparing his book upon that subject. It 
appears that some persons were willing to have their money goto the devil directly 
by express bequest rather than to kinsmen who would sendit the same way indirectly. 
Others left their property to the Lord because they felt that everything belonged to 
him anyway. 

Not only do wills exhibit man s idiosyncrasies, but courts have taken cognizance 
of such matters where palpable injustice would follow, whenever they could find evi- 
dence thereof. Hence the safest wills are those made when men are in good health ; 
as Mr. Harris, quoting Coke, remarked: ‘Few men pinched with the messengers 
of death have a disposing memory.” The tendency of men to restrain by will their 
widows remarrying, is noted; and the need of thoughtful care in preparing such an 
instrument upon which the future happiness of so many may depend, is pointed out. 
Curious extracts from the wills of our own great men include such from Washing- 
ton, Jay, Clay, Randolph, Marshall and Webster. The subject is of interest to trust 
company men today, when the companies are so often appointed executors of wills. 

The convention’s favorable vote on the Aldrich plan was influenced by the strong 
advocacy thereof by Mr. Arthur Reynolds, of the Des Moines National Bank. Space 
permits only partial quotations from his address, in which he fully explained the 
Purpose. The great reserves of the country, unmarshalled for times of need, leave 
us in a pitiable condition ; extension of credit is restrained ; hence the need for such 
a central organization. He said: 


‘* One of the saddest commentaries upon our present system was the example 
of the Bank of England releasing 125 million dollars in gold to allay our panic in 1907, 
though the bank only had 165 millions at that time and our supply in our banks was 
enormous—almost 700 million dollars—but so widely scattered as to place us ina 
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helpless position. Can a more striking example of the necessity of a change in our 
monetary system be presented? Are the English, French and German people more 
capable of handling this important question, or have we not awakened to the neces- 
sities and the wonderful possibilities of creating a currency system adequate to the 
requirements of the greatest commercial nation in the world?” 


Speaking of the rediscounting feature he said: 


“The factor of safety engendered in these various transactions arises from the 
fact that when, in any one locality or country, business becomes stimulated beyond 
the power of capital in that locality or country to care for it, regardless of the fact 
whether the expansion is commercially normal, or speculative, the condition is im- 
mediately reflected in the rise of the discount rate, and this will continue until the 


equilibrium between business and the capital to adequately care for it, is re-estab- 
lished.” 


The change in character of business which would follow, he treats thus: 


‘It is fundamental in any system which has forits purpose the regulation of the 
flow of currency in its expansion and contraction to meet the commercial needs of 
the country, that loans which are to be substituted for such currency shal] be made 
only to borrowers who can pay at maturity, thereby guaranteeing the ultimate re- 
tirement of the currency. 

‘‘In the promissory note system which is in vogue in this country, it has been 
demonstrated time and again that too little thought had been given to the ability of 
the borrower to meet his obligation at maturity, hence placing the banker in the un- 
fortunate position of being unable to meet the demands made upon him, thereby dis- 
turbing public confidence in him and the banking business generally.” 


Answering the objection that the note issue might be inflated he replies: 


‘«In answer to the objection that operations under the note-issuing power of 
the Association might result in undue inflation, it may be said that the same condi- 
tion exists at the present time, but in a worse degree than could exist under the pro- 
posed plan. Circulating notes, besides those issued in lieu of the present national 
bank notes, willbe issued by the Central Association only against assets arising from 
commercial transactions and their issue will only occur after the commercial transac- 
tions which call them forth have taken place, and remain out only as long as the debt 
which called them into existence will exist. When that is met, the Association will 
receivein its payment either gold which will immediately become an offset against 
the notes, or its own notes in extinguishment of the debt; in which latter case such 
notes will be retired.” 

Continuing he said: 


‘* The plan proposed would enable banks to convert commercial paper into cash 
at any time, operating through the ordinary channels of trade, the contraction and 
exgansion exactly meeting commercial requirements. Business would be handled 
upon a more comprehensive basis, and needs of industry, commerce and agriculture 
would be properly met without disturbance, and fluctuations would be so moderate 
as not to excite a rapid rise in interest rates or the hoarding of money, and panics 
would be only a memory, like the fragrance of the rose after the flower had disap- 
peared.” 

Concluding, he said: 


“ The support and influence of the bank director, stockholder, business man and 
farmer must be enlisted. The banker can do much toward shaping public opinion 
and he can not do more to serve his own interest or that of the people than to assist 
in disseminating proper information on the subject. 

“If any change is to take place or if any relief from present unsatisfactory con- 
ditions is to be obtained, it must be in response to popular demand. Our legislators 
are all politicans and eachis anxiously watching the direction of the ‘wind.’ 

‘*You bankers must interest yourselves in the subject and together with the co- 
operation of your clients must demand an early consideration of this important measure 
by Congress. Your influence if properly exerted can accomplish the desired result.” 


The following were elected officers for the ensuing year: President, Francis Mc- 
Giverin ; chairman executive council, Henry W. Yates; secretary, Wm B. Hughes; 
treasurer, J.C. French. At a subsequent meeting of members of the American Bank- 
ers’ Association, E. J. Wightman was chosen vice-president for Nebraska, and C. 
E. Burnham member of the nominating committee of the national association. 
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NEW OFFICERS FOR BANK OF COMMERCE. 


T°? reach the presidency of the second largest bank in the United States, and one 
of the largest in the world, is a distinction which must be based upon marked 
deserts. This is what has come to James S. Alexander in his elevation to the head 


JAMES S, ALEXANDER, 
President National Bank of Commerce, New York City. 


of the National Bank of Commerce in New York, with its $25,000,000 of capital, 
and $15,532,000 of surplus, $154,000,000 deposits and nearly $12,500,000 of 
circulation. In this capacity he presides over a board of directors of forty, every one 
a man of distinction in his line, and in the aggregate representative of the most im- 
portant financial and industrial interests in the country. 

The Bank of Commerce was founded in 1839, and in all of the intervening seventy- 
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two years has been either first or second in the list of banks in the United States. It 
was one of the two banks which in 1864 were so important as to lead to the amend 
ment of the National Bank Act in order to induce them to come into the system by 
the waiver of the provision for double liability of shareholders (see see. 12 of the act). 


Its original state charter authorized a capital of $50,000,000, but it never before 


1903 aspired beyond $10,000,000 actual capital; and it was only upon the occasion of 


B. C. HUTCHINS, JR., 
Vice-President National Bank of Commerce, New York City 


the absorption of the Western National in that year, that the power was used to increase 
it to $25,000,000. 

Mr. Alexander came into the Commerce 26 years ago as a clerk and rose to its 
presidency through the intervening stages by sheer, demonstrated capacity; in 1899 
he was chosen assistant cashier; in 1908 he was elected vice-president and a director. 
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He is at present only 46 years of age, a native of old Tarrytown on the Hudson, 
where Washington Irving loved to sojourn. While not become widely known as a 
financier, in his particular circle and among the customers of the bank, his abilities 
have been appreciated, and he will prove a worthy successor of the notable men who 
headed the bank in its long history. 

The officers are: James 8. Alexander, president; Henry A. Smith and R. G. 
Hutchins, Jr., vice-presidents; Neilson Olcott, cashier; Oliver I. Pilat, Faris R. 
Russell, A. J. Oxenham and Samuel Wilcox, assistant cashiers. 

R. Grosvenor Hutchins, Jr., who has just been elected vice-president, is a new 
man in New York banking. When a young man he entered employment with the 
Jeffrey Manufacturing Co., of Columbus, Ohio, and worked his way up to the vice- 
presidency. He later was with Harris, Forbes & Co., bankers, of Chicago and New 
York, and became vice-president of the Harris Trust and Savings Bank of Chicago 
upon the incorporation of that institution. When the Chicago Railways Co. was 
formed by a merger of the traction lines of that city, Mr. Hutchins became first vice- 
president, and comes from that position to the Commerce. He isa native of Brooklyn, 
where his father, Rev. R. G. Hutchins, was pastor of the Kent Street Reformed 
Church. His brother is also an ordained minister, and is a professor in Oberlin 


College. 


THE RAND McNALLY BANKERS’ DIRECTORY. 


The July edition of the Rand-McNally Bankers’ Directory, which has recently 
been delivered to subscribers, is no doubt the most complete, accurate and conve- 
nient bank directory ever published, and it reflects great credit on that well-known 
house. 

It not only contains all the information that has made it the leading work of the 
kind for forty years, but a number of new practical features has been added in this 
issue, the most important of which is the numbering of all banks in accordance with 
the Numerical System of the Clearing House Committee of the American Bankers’ 


Association, which was authorized by the Executive Council at the last meeting of 
that body, May 1, and 2, 1911, at Nashville, Tenn. After careful consideration by 
the Council at that meeting, the Rand-McNally Co., was officially appointed to use 


this numerical system in their Bankers’ Directory, that firm being considered the best 
equipped for accurately installing such an important feature in their publication. All 
following editions will contain this numbering system which has been furnished by 
the Clearing House Committee of the American Bankers’ Association and it can be 
stated that the only bankers’ directory which will contain this information authorita- 
tively, isthe Rand-McNally. This is the best evidence of the real merits of the origi- 
nal ‘blue book ” and of the high value placed upon it by the banking fraternity. 

The key to the Numerical System, a book of over 500 pages, compiled exclu- 
sively by the Rand-McNally Bankers’ Directory, will be sent to any address, charges 
prepaid, upon receipt of the price, $1.50. 
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THE AMERICAN INSTITUTE OF BANKING. 
NINTH ANNUAL CONVENTION. 


PERHAPS the most important and most useful convention ever held by the Ameri- 
can Institute was the one at Rochester in September last; certainly the education- 
al results were such as to cause it to be remembered many years by those who at- 

tended. There were 508 delegates in attendance. Very satisfactory reports of the 

progress of the chapter work and the consequent performance of the mission of the 
organization, were presented; with 56 chapters and 10,350 members the influence can 
not but be far-reaching. 

There were not ouly distinguished speakers present, but the prize essay contest 
served to stimulate attention, and the prize extempore discussions also aroused con- 
siderable enthusiasm. The address of Congressman Vreeland, himself a banker, 
brought out animated and critical discussion of the Aldrich plan; Comptroller of the 
Currency Murray was, as always, instructive; Mr. J. G. Cannon gave good advice. 
The important parts of these remarks are given below. 

The chief features of first prize essays are also reproduced; the first prize affirma- 
tive, was awarded John De M. Werts, with People’s National Bank of Pittsburgh; 
first prize negative, to Alexander Wall, with First National Bank, Milwaukee. Second 
prize affirmative, went to Robert I. Simons, Chicago; second prize negative, to E. A. 
Havens, of Providence. The judges were eminently fair and discriminative in their 
awards of the prizes. We hope to give the salient features of the second prize essays 
in our next number. 

Very wisely the controversies which had been classed as politics were shelved, 
and the convention was thus able to give more time to practical matters. Almost all 
the addresses rank equal to those which are heard at meetings of full-fledged bankers. 
Thus Mr. Vreeland found himself catechized after his address fully as intelligently as 
if he were talking to the House of Representatives. 

The participants in the discussion were Messrs. Beiser of Cincinnati, Bird of 
Denver, Ashley of Chicago, Thomas of Pittsburgh, H. H. McKee, Havens of Provi- 
dence, F. F. Blodgett, Benfield of Scranton, Broderick of New York. 

On the second day, presided over by Educational Director Allen, pertinent prac- 
tical banking subjects and work were ably handled by Messrs. E. K. Satterlee, Brod- 
erick, Beiser, Dorris, Wolfe, Benfield, Davidson, Thompson, Cox, Ensell, Bauer, 
Grut, Nickert, Jenkins, Conway, Day, Evans and Hosbach. 

Secretary Farnsworth of the A. B. A. also addressed the convention on that day. 

The election of Raymond B. Cox, auditor of the First National Bank of Baltimore, 
as president for the ensuing year, gave general satisfaction. It was not, as so often 
happens, a ‘‘cut-and-dried” affair, but was carried out in open meeting after quite a 
contest. Mr. Cox began his banking life in 1901, becoming a member of the Institute 
shortly thereafter; he frequently represented the Baltimore chapter in the inter-chap- 
ter debates, and he has been a regular attendant at the Institute conventions, display- 
ing active zeal and ability in the work of promoting its interests. He has also rep- 
resented his bank at Maryland bankers’ conventions, a distinction recognizing his 
capacity. For five years past Mr. Cox set himself the task of studying banking meth- 
ods and conditions in other cities in order to enlarge his sphere of usefulness. He 
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thus takes up the direction of the affairs of the Institute as one of the best equipped 
of its many well qualified members. 

His competitor for the position of president was Mr. Byron W. Moser of St. 
Louis, who polled 180 votes. 

The other officers elected were: vice president, Joseph W. Bradley of Spokane, 
Wash. ; secretary, Andrew Dorris of Nashville, Tenn.; treasurer, Carl Diether of St. 


RAYMOND B. COX, 


President American Institute of Banking. 


Paul, Minn. Members of the executive council elected were: William H. Farr, of 
Detroit, Mich.; B. O. Hill, of Pittsburgh, Pa. 


Secretary Marston, who was also a candidate for member of council, polled 234 


votes, but was defeated. 
The chairman of the executive council is Carroll Pierce of Alexandria, Va., and 
the hold-over members are Messrs. Underwood (Tenn.), Cerini (Cali.), Evans (Pa.), 
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Phinney (Minn.), Brown (Colo.), Mergler (O.), Owens (Md.), Pratt (O.), Crandal] 
(Ill.) and Rosendale (N. Y.) 


The place for the next convention was left to the council to determine. 


MR. J. G. CANNON’S ADDRESS. 


Mr. Cannon, who was one of the fathers of the Institute, was present at one of 
the meetings and gave the members some sound advice. He said, among other things: 

‘* United effort is a shortcut of modern days. In the work of the Institute you 
are building men; you are molding character; you are supplying an atmosphere 
which, let us hope will never fail to respond to the drafts made upon it.” 

Calling attention to the specialization of bank work, yet emphasizirg the need 
for men with knowledge of all departments he said: 

‘¢]T see in the Institute great possibilities fur yourg men. Those who enter 
upon its work can by proper application and attention attain a knowledge of banking 
as a whole which they cannot obtain as ‘ department’ men, and also secure a surer 
footing which enables them to maintain and control good positions, no matter what 
may occur in the way of consolidation or otherwise. I believe the day is not far dis- 
tant when bank officers will ask a candidate for a position to show his credcntials as 
a member of the Institute of Banking. To that end the work of the Institute must 
continue essentially practical in every department. What I mean by ‘practical’ is 
that it must better fit men for the actual things they have to do, rather than by 
theorizing on things remotely related to the work. The theory of banking as written 
is one thing, but the actual working of a bank, from day to day, with all the prob- 
lems to be solved, is quite another thing. It is proficiency that is wanted by bank 
officers, and the Institute, through its classes and lectures, can make men more pro- 
ficient and, with a higher degree of proficiency, they can earn larger salaries and in- 
crease their prospect of promotion. When the Institute, through its various work- 
ings, reaches the point where by its aid it enables a man to increase his pay, you 
have certainly solved the problem of its success.” 

Referring to the effort of banks, in competition, to improve the service he added: 

‘¢ This demand for efficiency of service is a great boon to the progressive bank 
employee because it affords the opportunity to develop his powers of observation and 
to study closely the requirements of modern banking. No matter in what department 
of a bank a man is placed, be he messenger or president, he can develop these powers 
and make a careful study of the institution with which he is connected, and by attend- 
ing the meetings of the Institute he can familiarize himself with the methods of other 
institutions, thus fitting himself for a better position.” 

As to organization for increasing the usefulness of the Institute, he said: 

‘‘Tam in favor of the appointment of a ‘Confidential Committee,’ composed 
of from three to five of the best and most level-headed men in each Chapter, to whom 
any member out of a position may make his wants known, and to whom bank officers 
may apply when they are in need of efficient men. I believe this is done in some 
Chapters, but I would go one step further and permit this Committee to receive ap- 
plications from members of the Chapter, who, for good and sufficient reasons, desire 
to make a change in position. I believe such a committee would be welcomed by 
progressive bank officers and I am sure it would be of great service to the members 
who could feel that some one had their interests at heart.” 

A timely note of warning was added in these words: 

‘* Before closing, I want to sound a note of warning in connection with the work 
of the Institute, and that is in reference to its politics. There seems to be a feeling 
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on the part of a good many bank officers, and a good many young men connect- 
ed with the Institute, that the politics of the Institute are taking up too much time 
and that there is more strife in that direction than in any other. From my intimate 
knowledge of many years standing with organizations of this character, the minute 
politics begin to enter into deliberations of conventions of this character, just that 
minute their usefulness will cease, and I want to warn you young men that if these 
conventions simply degenerate into strife for position and office, you will not accom- 
plish the work for which the Institute was intended and that you will not receive the 
respect and consideration of the bankers of the country which you deserve. 

‘*T am just old-fashioned enough to believe that the offices of an association of 
this character should seek the man and not the man the office; and in the estimation of 
many of the bankers of this country, what might be called the parent organization of 
the Institute, the American Bankers Association, has altogether too much politics in it, 
and the time of the delegates at their conventions has been taken up entirely too much 
in the past fixing up political fences rather than doing real business, and I hope as 
the Institute grows you will eliminate from it all of'these extraneous matters.” 


HON. E. C. VREELAND'’S ADDRESS. 

Mr. Vreeland’s exhaustive address began with the description of our present panic- 
breeding system, periodically causing catastrophes not to be guarded against, yet un- 
tirely unnecessary, if we will only benefit from the experience of other nations and 
amend our system. The great fault of our system is that the banks fall apart in time 
of trouble, when there should be coherence. Abroad there are depressions, too, but 
they are not followed by runs on banks as here. While our gold supply is large and is 
being increased by our favorable trade balance, we cannot depend upon this for ere 
long we shall have to import food. The inelasticity of the note issues is a standing cause 
of trouble; banks do not issue notes to provide for needs, but purely to make 
profits on bond deals. 

The reserve system is a colossal failure, encouraging panics; other countries 
make a reservoir for reserves; we scatter them and the system breaks down. In case 
of a military invasion, the segregation of our defensive army by state lines would be 


idiotic and ruinous; but that is what we do under our reserve system. Hence the pro- 
posed central reserve plan, under which all needs may be provided for, by massing the 
gold and issuing notes thereon. 


Aside from our own the only systems in the world are the central bank, and the 
Scotch-Canadian branch bank, systems; we must choose one, and as we cannot have 
the latter, we must use the former, adapting it to our needs; not a central bank such 
as we once had, or like the British or German; but a federation of our individual banks; 
not as a profit-making concern, but one that shall serve the nation asa whole. Not 
a monopoly, and not under control of the large money interests; but free therefrom, 
and also from political control, so as to benefit all the people. We need a system 
under which the rest of the country can go on with its business, no matter what hap- 
pens to the speculators. 

Some of his pithy remarks follow: 

‘¢ Any banking and currency system worthy of the name rests upon confidence. 
I do not mean blind confidence, but I mean intelligent confidence, which is familiar with 
every detail of the system and knows that it will stand up in time of need. The trouble 
with our system in this country is that the bankers themselves have no confidence in 
it; the bankers themselves are the great hoarders, the bankers themselves constitute 
the greatest menace to our system. They are not to be blamed for this—it is the fault 
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of the system; it is because no system of co-operation exists in this country upon which 
our bankers can mass together their mighty resources for common defense. Warned 
by past experience our bankers are constantly trying to look into the future, and when 
they think they see financial tronble coming they commence collecting every dollar 
they can get hold of, they commence calling in loans, especially outside loans; they 
endeavor to get every dollar that belongs to them into the vaults of their bank—not 
because they need it but because they are afraid they may need it, and they know 
that when once panic is started they have no place where they can turn for credit or 
cash, the result being to bring about the very condition which they fear. * * 

‘¢ Sometimes gentlemen who had not studied this plan object to it because they 
say we do not want to create a monopoly. Why, gentlemen, we are acting upon 
just the opposite principle. We are proposing a preventive of monopoly—we are 
proposing an institution which has no incentive to monopolize. You can’t have mo- 
nopoly where dividends are limited to tive per cent. * * 

‘*T want to ask those gentlemen who fear that the Standard Oil group or the Morgan 
group will get control, Who is in control of the financial field at present ? Who has 
not noted the amalgamation of banks in New York and Chicago which is constantly 
taking place ? Scarcely a month goes by that some colossal bank does not emerge 
from the unification of two or more other banks in those great cities. Why, gentle- 
men, it is not left for us to decide whether we will have centralization in the financial 
field or not. We have it today. We will have it in increasing degree as the years 
go by. The only question for us to decide is whether we shall have centralization 
under regulation of law, centralization for the benefit of all the people, centralization 
which merely enables all of the banks of the country to co-operate for the general wel- 
fare, centralization with limited earnings—or whether we shall have centralization lo- 
cated in one or two of the great cities of the country, existing for private and for sel- 
fish interests, with no limitations as to the profits which may be levied upon the busi- 
ness of the country. * * ” 

Replying to the point that speculation is the cause of panics, he said: 

‘* Gentlemen, you will have adventurous business men and you will have specu- 
lators in business just as long as business continues. Just so long as the rivers run to 
the sea speculators will continue to get into positions of responsibility. But we must 
get a system which will stand up against the acts of a few speculators so that the rest 
of us won't all suffer from the acts of a few. Was there any reason why the busy and 
teeming and toiling millions out in the plains of the Mississippi Valley,—their busi- 
ness more than they could attend to, raising great and abundant crops which they 
could sell to a population employed in their factories at high wages, factories all run- 
ning at more than full time, railroads all overwhelmed with freight—is there any reason 
why under these circumstances, the acts of a few speculators my friend refers to, in 
New York, should stop all that, should start a panic which spread out where they did 
not even know that credit was strained, and bring losses and suffering to millions of 
all the people in this country, from which we have not recovered yct ? We want a 
system that won’t do that. We want asystem where some one man in some one place 
cannot put a little obstruction in the machinery and stop the whole financial and in- 
dustrial machinery of a great nation like ours.” 


COMPTROLLER M URRAY’S REMARKS. 
‘¢ The banking of this country in a few years will be largely directed by the young 
men who are today members of this great Association, and it is entirly fitting and 
proper that you should by education and by experience be prepared to mect that great 
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responsibility. Take Germany, with all her banking power, and add to that the bank- 
ing power of France and add to that the banking power of England, Ireland and Scot- 
land combined, and the banking power of the United States is greater than it all com- 
bined. This great wealth is to be conservatively and wisely invested and directed, 
and in a few years you are the men who are to do it. * * 

‘* The first rule that the boy who gets up must follow is, he must know his job. 
The best sign that I ever saw in my life is over a blacksmith shop in Washington and 
it reads ‘ Horses Suop By A HorsEsHoER.’ The head of that shop knows the horse- 
shoeing business and every man under him knows the horseshoeing business. The 


result is that if you want to get your horse shod in that shop you have to make an 


engagement with him several days in advance. And it isso the world over, and the 
moral you can draw from it is true today and it always will be: the man or boy with 
real ability, the man or boy with skill, in whatever he is doing in life, reaches the 
upper air, and the boy or man lacking in them, never. The hardest thing to find to 
day in this country isa man or boy who will bring back results instead of always 
bringing back plausible excuses. 

‘* The next message that I bring this morning to the boy who gets up is that he 
must be prepared to meet discouragements. Now I will grant you, gentlemen, that 
it is difficult to be enthusiastic over keeping an individual ledger or over filing checks 
or keeping tab on transit items, but the thing to do is to look ahead and remember 
that if the elevator of success is not running that the stairs are a little firmer though 
a good deal slower. If you have in the warp and woof of your make-up the necessary 
voltage, opportunity is bound to make the contact and you are bound to win. But 
there are days, and many of them, when you will want to drift idly and lazily and care- 
lessly with the tide because it is easier to do it, and when those days come—and they 
come to every man who gets up, as well as to every man who never does—just remem- 
ber the message that Frank L. Stanton gives to the discouraged : 

‘If you strike a thorn or rose 
Keep a-going ; 
If it hails or if it snows 
Keep a-going. 
‘Taint no use to set and whine 
If the fish ain’t on your line; 
Bait your hook and keep a-trying, but 
Keep a-going. 
‘ If the weather kills your crop 
Keep a-going; 
If you tumble from the top 
Keep a-going. 
‘ Suppose you're out of every dime, 
Gettin’ broke ain’t any crime. 
Tell the world you're feelin’ fine, but 
Keep a-going.’ 

‘* The next message I bring to the boy who gets up is that he must be accurate. 
If there is one single rule which will make for progress and success if you follow it 
and will make for failure if you do not follow it, it is the simple rule of two words, 
Be Accurate. The man or boy who is habitually careless and slipshod in his busi- 
ness methods, nature simply assumes that he wishes to be a nobody and is bound to 
grant your prayer. No matter how splendid the qualifications of a young man may 
be, you may be a genius in this line or that, you may be able to do a piece of work 
better than the other fellow, you may be able to evolve big ideas that are practical 
and workable and constructive, but if your superior officer finds that you are habitu- 
ally inaccurate you may with certainty write the word FarLure after your name. 





866 THE BANKING LAW JOURNAL. 


Never, under any pressure or any circumstances, turn in a piece of work with a state- 
ment that ‘I believe it is right.’ Know it is right or don't turn it in. 

‘* And now the next message and the last one is the one that is really important 
and that is: The boy who gets up must get out of ruts. A member of the New York 
Chapter told me one day that the most dissatisfied lot of clerks in all the City of New 
York were the bank clerks, and he said the reason was that promotions were slow and 
salaries low, and I asked him if he knew a single man in any bank in any city who 
was not being promoted as rapidly as his ability would warrant. I said, ‘ Do you 
know a single man in your bank of seven hundred clerks who is not being given re- 
sponsibilities just as soon as he is able to shoulder them’? The trouble with the young 
man of today is that he relies not on himself but on some will-o’-the-wisp influence, 
either social or political, to pull him ahead. Boys, that is a foundation that will fail 
you in almost every case. The thing to do is to stand squarely on your own ability, 
and remember that only the live fish get up the stream; and if you do that the influ- 
ence which you need will grow around about you and you will not have to seek it on 
the oatside. But if you are in a rut, get out of it, and be prepared for the position 
next higher than the one that you have. * *” 


THE FIRST PRIZE ESSAYS ON THE ALDRICH PLAN. 


l. In Favor of the Plan. 

BY JOHN DENE WERTS, OF PEOPLES NATIONAL BANK, PITTSBURGH. 
HE writer begins with an account of banking before the Civil War, with its politi- 
cal bank charters, lack of specie reserves against large note-issues, and the con- 
sequent vicious results; the establishment of the national banking system with 
uniform currency secured by bonds, thus making the notes absolutely safe, and ade- 

quate reserves against deposits. He then depicts conditions existing at present thus: 
‘In addition to the 7,000 national banks we have about 14,000 state banks, and 


the latter are also required to keep reserves varying from five per cent. to twenty-five 
per cent. either in cash or on deposit with an approved reserve agent, the only differ- 
ence between the cash reserve of the state banks and the cash reserve of the national 


banks is that some states permit the counting of national bank notes as reserve. 

‘* On this basis the deposit liabilities of the banks have expanded until the total 
reserve held in cash, and this cash includes national bank notes, is only ten per cent. 

‘+ As there has always been opposition to branch banking in this country all of 
these 21,000 banks have been developed as individual units and the officers operate 
them with a view to dividends without regard to other banks or the general business 
situation, and determine the amount of their loans by keeping their reserves just 
within the limit of the law. They keep on hand just enough cash and deposit with 
the approved reserve agents the proper proportion of their reserves, and should there 
not be a full demand for their funds the amount with the reserve agents is liable to 
be in excess of the requirement on account of the interest paid by them. 

‘* The redepositing of reserves by the reserve banks in the central reserve banks, 
together with the deposits of the central reserve banks in Chicago and St. Louis with 
their New York correspondents has placed the burden of the reserve maintenance on 
the banks in New York. These deposits being subject to call at any time and that 
demand being for cash, the New York banks will pay out the cash until the reserve 
limit of twenty-five per cent, is reached, and after that they must increase their re- 
serves by reducing their loans before they can legal!y pay out any more money. To 
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protect themselves azainst any sudden demand for a large amount of cash it has been 
the custom of the New York banks to loan considerable proportion of their funds on 
what is known as ‘ Call Loans.’ These loans are payable on demand and are secured 
by collateral which generally consists of marketable securities, giving the bank quick 
assets, as a sort of secondary reserve. Under ordinary conditions the calling of a few 
loans will accomplish the required result and the banks will be able to meet the de- 
mands for cash. But should industrial activity during the summer find use for all of 
the bank’s funds so that just the required reserve is kept, a large demand for currency 
will create disturbing conditions. For every dollar that the banks pay out of their 
reserves the withdrawal of four dollars of credit is necessary to maintain the proper 
reserve. The payment of a loan to one bank may improve the condition of that bank, 
but as nearly all these call loans are for securities bought on margin, the money used 
to pay the loan must come from another bank and in this way the general situation is 
not improved. 

‘* When the calling of loans continues for some time there is usually a panic, the 
first effect being felt in the price of securities on the stock exchange, and if liquida- 
tion by sale of securities does not prove sufficient the price of commodities will be af- 
fected and general suspension result. 

‘¢ Were the banks in a position to issue currency to meet their cash demands 
their reserves would be protected and no great withdrawal of credit necessary. The 
reserves as now constituted are not really reserves but a fixed ratio between the 
bank’s deposit liabilities and cash. The true purpose of any reserve is to meet any 
eme:gency, but under our law the use of the reserve as a reserve is forbidden just 
when the emergency arises.” 

Pointing out the inelasticity of the bank-note issues he specifies as follows: 

‘¢ With the individual banks the issuing of bond-secured notes is a question of 
profit and not the accommodation of their customers who are in need of hand to hand 
money. When government bonds are high in price it is unprofitable to issue notes, 
and this is usually the case when they are needed most, as during the panic of 1907. 
Some of the banks retired some of their notes to obtain the profit that could be realized 
by the sale of the bonds, and during the following spring when currency became re- 
dundant a large amount of notes were issned because the price of bonds had fallen to 
a point that it could be done with profit. Money was accumulating in the banks so 
rapidly that they could not find use for all of their funds and the issuing of notes 
offered employment at a larger profit than loans at the prevailing low rates. This is 
another illustration of the evils resulting from the development of each bank as an iso- 
lated unit where the question of profit is paramount.” 

Relief from these conditions was, he says, provided for by the Aldrich- Vreeland 
law of 1908, but the tax on the emergency issues permitted thereunder is too high to 
make it practically useful. 

‘¢ This law, however, has made a progressive step as it recognizes good commercial 
paper as a basis for note-issue, and should our future laws develop this idea more 


fully, it will go a long way toward the solution of ourcurrency problem. Commercial 


paper, representing actual transactions in the purchase or sale of commodities, usually 
has but a short time to run, and the investment of a good proportion of the bank’s 
funds will give it a constant stream of repayments, which is so essential to sound bank- 
ing, and notes issued against such security could be promptly redeemed on presenta- 
tion. 

‘* Loans secured by collateral may be quick assets under ordinary circumstances, 
but they prove of little value in stemming the tide when we have conditions like those 
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in the fall of 1907. Some cities found it necessary to close their stock exchanges to 
prevent a further depreciation in the value of the securities held as collateral, and had 
they remained open the banks could not have realized the amount of the loans even 
though they were orginally secured by a margin of twenty per cent. The banks had 
plenty of commercial paper in their vaults but were unable to make any use of it until 
the various clearing-house associations appointed committees to receive securities and 
commercial paper against which they issued clearing-house certificates, which could 
be used to pay the balances against each bank and obviate the use of cash. The ex- 
tent to which commercial paper was used is shown by the report of the committee of 
the New York Clearing-house Association to be seventy-two per cent. of the entire 
amount pledged.” 

After showing the present character of the coin and currency supply, pointing 
out that the gold alone shows any degree of elasticity, and the great need for the pro- 
vision of a kind of currency that will adapt itself to needs, he proceeds as follows: 

‘*Our problem is to graft on to the system we now have some method by which 
we can gradually substitute an elastic currency for our present inelastic one. We can- 
not however consider any method or system that does not have astrong central control. 
To allow the 21,000 banks to issue currency individually, or allow only the 7,000 na- 
tional banks, should not be considered; nor could any proposition where the currency 
is issued by only a few of the larger banks ever hope to become a law. The Vree- 
land-Aldrich bill gives us a strong central control for the issue of the emergency 
currency but it vests that authority in the Secretary of the Treasury, and should in 
his judgment the issue of currency be not necessary the application will be refused. 
This places too much authority in the hands of one officer, and especially a political 
appointive one. A system that will have support enough to become a law is one 
based on the same principles as our government, where the people who are most vi- 
tally interested will have a voice in the management. The system of guaranteed de- 
posits as a panacea for panics has been advanced by many, and statistics given to prove 
that only a very small assessment on the total deposit liabilities would be necessary 
to pay all losses to depositors. The bankers, however, have opposed this idea, for it 
makes them responsible for the loaning of funds over which they have no control and 
is manifestly very unjust tothem. A mutual guarantee by the banks to prevent losses 
where they have the right to refuse if they wish to, can not possibly meet any objec- 
tions from the bankers. 

‘¢This is the proposed plan of the National Monetary Commission whereby a 
National Reserve Association is to be established, the capital of which is to be dis- 
tributed among the banks. Already a great deal of opposition is shown to the plan 
as it is feared it will be a combination of banks along the lines of the large combina- 
tions in the industrial world. The formation of the large trusts has had its influence 
on the public mind and unless the public can be convinced that the establishment of this 
Reserve Association is for the benefit of the country at large it will not be an accom- 
plished fact. 

‘‘This proposed association is to be a bank of banks, a place where the banks can 
rediscount part of their assets in times of need and receive in payment either the notes 
of the association or a credit on its books. In either case the bank will be able to 
protect its reserve and prevent any withdrawal of credit, which has always been the 
greatest menace in times of panic. In their efforts to maintain their reserves the banks 
call in loans, when the best thing to remedy the situation is to discount more freely, 
which cannot be done by the banks operating under our present laws. In past panics, 
however, and especially those of 1893 and 1907, the reserve of New York banks went 
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as low as 13 per cent., which was clearly a violation of the law, but no prosecutions 
resulted. The banks were compelled to reduce their reserves to this point to save 
themselves as well as those to whom they advanced credit. If the banks had adher- 
ed strictly to the law at these times the panic would have been much more severe. 

‘¢The capital of the Reserve Association as proposed is to be approximately 
$300,000,000 and this amount assures sufficient strength from the beginning. This 
capital is to be subscribed for by the national banks and no subscription of over twenty 
per cent. of the capital of the individual bank is te be permitted. The stock will not 
be transferable andany bank reducing or increasing its capital will be required to reduce 
or increase its subscription in proportion, and any bank going into liquidation is re- 
quired to surrender the stock held by it. This provision has for its object the prevent - 
ing of any person or group of persons obtaining control of the association, for control 
could only be secured by purchasing a large number of banks. The distribution of the 
earnings will also have a discouraging influence for the purchase of a large amount of 
the stock: the largest dividend permitted being only five per cent. 

‘* Of course any association that is intended to reach all the banks cannot operate 
successfully with only one office in such a large country as this, and the division of 
the country into fifteen, or even more, districts is absolutely essential for the proposed 
institution to render aid on short notice. These districts will be further sub-divided 
into local associations composed of banks whose combined capital and surplus will ag- 
gregate at least five million dollars, and these local associations will have more or less 
autonomous control. Starting with the election of directors of the local asssociations 
on the basis of each bank having one vote to elect part of them, and the other part 
elected on the basis of stock held, and continuing through the branches, one of which 
is located in each district, to the central office, in the same manner with a set of di- 
rectors in each branch, and also in the central office, that are to fairly represent the 
varied interests of the particular district or country at large, together with the Gov- 
ernment being represented on the central board by the governor and two deputies, 
the Secretary of the Treasury, the Secretary of Commerce and Labor and the Comp- 
troller of the Currency, gives the association as near a perfectly balanced control as 
the human mind can conceive for conditions such as we have in this country. 

‘¢ This Reserve Association is to be the fiscal agent of the Government and as such 
be the depositary for the cash balance which is now held by the Treasury. This will 
remove a very disquieting agent from the banking field, for ever since the independent 
treasury was established, the necessity of any large payment to the Government was 
the cause of much anxiety on the part of the banks. All Government dues being pay- 
able in gold or its equivalent the reserves of the banks must be depleted to furnish 
this money. A call for large payments usually comes at periods of great prosperity 
when the funds of the banks are all loaned up to the reserve limit, and the only way 
it can be met is by reducing their loans until the proper ratio is reached. The trouble 
does not end with the payment of the money by the bank, for this money is entirely 
removed from the channels of trade and there is no way it will be returned except by 
payment of government obligations or a deposit for government account in the banks. 
With the deposit of this money in the Reserve Association it will only be a shifting of 
the burden for reserve maintenance, as the banks which are compelled to reduce their 
reserves can turn to the Reserve Association for rediscounts and receive a credit on the 
books which may be counted as reserve,and no withdrawal of credit will be necessary. 

‘*To prevent the Reserve Association from coming into competition with the ex- 
isting banks, it is proposed that it shall receive deposits from the Government and 
subscribing banks only, and as the association is not permitted to pay interest on de- 
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posits it will in no way affect the present method of depositing reserves in reserve and 
central reserve banks. 

‘* Realizing that there are practically twice as many banks organized under state 
laws than there are under the national bank law, and that it is equally desirable that 
the privileges of the Reserve Association should be extended to them, it is proposed 
that national trust companies and national savings banks be organized which will simply 
be a nationization of the existing banks. The proposition is not to change very ma- 
terially the regulations under which they now operate but to make them uniform 
throughout the country, and subject them to periodical examinations by national bank 
examiners the same as the present national banks. 

‘¢ It is one of the objects of the Reserve Association to substitute the notes of the 
association for those of the present national banks, and when any bank retires all or 
part of its notes it will be permanently, and the Reserve Association will be required 
to offer to purchase at acertain price the two per cent. bonds now held by national 
banks to secure their circulation, and in purchasing same will be entitled to the note 
issuing privilege, and assume the responsibility of redemption of the outstanding notes. 
It will issue its own notes in place of the notes redeemed, which will prove of great 
benefit. * * 

‘In addition to the notes issued to replace the national bank notes, the Associa- 
tion is to have the privilege of issuing notes which are to be subject to a tax of from 
three to six per cent. For the first $100,000,000 an annual tax of three per cent., 
from $100,000,000 to $200,000,000 four per cent., from $200,000,000 to $300,000,000 
five per cent. and above $300,000,000 six per cent. Any form of tax on bank notes 
is unscientific, but with conditions which we have here, there must be some regula- 
tion in the form of a tax to prevent overissue, and the tax must be a part of the in- 
terest rate to be of any use. If however the Reserve Association is to govern its note 
issues like the Imperial Bank of Germany, which issues a highly taxed currency, the 
tax will become only a matter of income for the Government. The Imperial Bank 
issues notes which, above an arbitrary amount of $112,000,000 are subject to a tax of 
five per cent. per annum, and notes are issued when, in the opinion of the governor, 
there is need for them, without any regard to the interest rate. The Imperial Bank 


is owned privately but controlled by the Government, and public needs are considered 


above stockholders’ dividends; for any loss by payment of tax on notes comes out of 
the bank’s earnings. Ifa tax is to act as a check to over-expansion it must bear strict 
relation to the interest rate. 

‘¢In a matter of rediscounts the individual banks may deal directly with the Re- 
serve Association, but this paper must consist of short time loans with a maturity of 
less than thirty days, and should rediscounts of longer-time paper be desired it must 
first be guaranteed by the local association of which that bank is a member. 

‘* A weekly report from each national bank is to be required, and a duplicate re- 
port of the national bank examiner is to be filed with this association. 

‘‘ Taking the proposition as a whole, the National Monetary Commission has en- 
deavored to meet the situation with the necessary remedies, so that instead of having 
a large number of isolated units with scattered reserves, all the banks will be grouped 
into divisions, that needed help may be given as soon as the occasion arises, and there 
will be no necessity for the scramble for reserves that takes place now when there is 
a panic. Every other large nation has solved the problem for themselves but we could 
not adopt any one of their systems as it would entail the entire reorganization of the 
banking field, and besides their systems are adapted to their own special needs. We 
should not, however, allow ourselves to say ‘‘ let well enough alone”, when we take 
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great pride in the fact that this country leads the world in other things; let us show 
the world that we can also solve our currency problem. No other nation has the 
recurring panics such as we have, and as we know what the trouble is and have a re- 
medy, why not adopt it ?” 


ll. Against the Plan. 


BY ALEXANDER WALL, OF THE FIRST NATIONAL BANK, MILWAUKEE, 
WISCONSIN. 

The writer starts out by saying: 

‘*In presenting a negative view in any debate it is incumbent upon the debator 
to present the undesirable side of the question, clearly demonstrating its undesirability. 
But conjunctively he should present with his objections a modification of the subject 
more adaptable or introduce an entirely new plan which will accomplish the desired 
end more easily, better or with less change from the system in vogue.” 

He divides his paper into three parts: (1) Present conditions, (2) Defects in 
the Aldrich plan, (3) Proposed remedy. 

After premising that the bulk of the business of the country is done by checks, 
which since they are issued directly for business needs, are an ideally elastic currency ; 
and after pointing out that the check deposit liabilities of banks (1909) totals $9,- 
400,000,000, and savings deposits $6,700,000,000, against which demand loans stood 
at $2,600,000,000, time loans at $7,400,000,000, due from banks and checks 
$3,000,000,000, and cash $1,450,000,000, he says: 

‘‘The deposits and the loans bear a very vital and close connection with each 
other. The important thing to bear in mind is that when a bank or a group of banks 
or a banking system is analyzed, you will find that the banks create a demand liability 
by assuming a comparatively long time asset. The depositors are given a right, as de- 
positors, to demand a payment of actual hand to hand money having in return given 
the banks a thirty, sixty or ninety day paper and in themselves therefore being under 
no obligation to pay at once their obligation which has created this right to an imme- 
diate payment to them. All creditmen know that a certain relation of quick assets 
to liabilities is an essential thing in the maintenance of a credit standing. This ratio 
is pretty generally believed to be at least two dollars of quick assets for every dollar 
of quick liabilities. As we have shown above the ratio is always tending toward a bad 
proportion because the assets creating the demand or cash liability are of a rather, 
and in some cases a decidedly, long time-asset. 

‘* Under normal conditions this does not make so much difference because the 
check currency is amply able to satisfy business demands. But under any ready 
money strain, where the depositors take advantage of their undeniable right and de- 
mand an immediate cash payment for their deposit, we find very readily that the con- 
dition is top heavy and credit is immediately stretched to a dangerous degree. That 
this top heaviness does exist is clearly shown by the fact that every fall there is a more 
or less heavy strain due to a perfectly natural cause, the moving of the crops. What 
our system needs then is not an elastic currency in the exact sense of the word because 
our check currency is almost perfectly elastic and already transacts 90 ¢ our business. 
What we need is an elastic temporary transfer of our long time assets, into a hand to 
hand money, to carry on that part of our business which our check currency cannot 
perform. We want some method of using these assets, for more or less irregular periods | 
in the shape of hand to hand demand promises to pay bearer and in a shape that would 
be familiar to the general public and be acceptable to them. This is what Mr. Aldrich 
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proposes to do and his plan or any other can or need accomplish little more. Bear- 
ing this in mind we can safely taxe up the bill of Mr. Aldrich and endeavor to point 
out its weak points.” 

After noting that the omission of state banks is a weakness in the Aldrich plan, 
he goes on to discuss the organization. 

‘¢ It is proposed to divide the country into fifteen districts, each one to contain a 
local association. The whole system of control of the whole central organization is 
based on this fifteen-district plan. The individual bank in each local association is 
to have voicein the selection of local directors as follows, 3-5 of the board being elected 
in a senatorial manner and 2-5 in arepresentative manner. I mean by that 3-5 elected 
by each bank having one vote and 2-5 by a vote representing the stock of the Reserve 
Association of America. I shall use these terms in this manner in the rest of this dis- 
cussion. Each district shall elect a board of directors, one to each local association on 
the senatorial basis and 2-3 as many in addition on the stock representative plan. The 
directors of the reserve association are to be Ist, six ex-officio members, 2nd, fifteen 
members elected in the senatorial manner, one from each of the fifteen districts, 3rd, 
twelve members elected by the voting member from each district but in the stock rep- 
resentative manner. All through this plan of districting and electing of directors, 
I wish to emphasize two things. First, there is absolutely no mention made as to how 
these districts are to be designated and secondly, the stock representative form of 
election is always in evidence. Taken separately these do not make much of an im- 
pression, but tied together they are a great menace. 

‘‘The directors already accounted for are to elect twelve additional directors. It 
is to be supposed that they will follow the natural law of mankind and elect men of 
their own kind and of their general locality. In other words the complexion of the 
board would be about the same.”’ 

He points out that the capital of national banks at 933 millions, makes the allot- 
ment for each of the 15 districts about 62 millions; this would distribute the districts 
geographically as indicated in the table below, and the election of directors in the Re- 
serve Association would be similarly distributed, the basis being the capital stock of 
the banks, and their corresponding interest in the capital of the Association. He 
thus figures out that the representation by state groups will be as follows: 





Capital of banks. —— Directors.—— 
— “~ — Dis- rst 2d ga 
STATES. Millions. Percent. tricts. Group. Group. Group. Total. 
New England . 101.8 11 1 1 4 
Eastern... 320.9 35 1 4 13 
Southern. . . 143.5 15 2 2 6 
Middle ... 248.8 27 3 
Western... 61.2 7 
Bees -. « «+ 56.7 5 1 


Tow . . 932.9 100 15 15 12 12 39 








‘There are in addition to this, six ex-officio members, whose locality is a matter 
of chance, although they are generally selected to the offices which make them ex- 
officio members on account of their association and knowledge of finance and become 
easterners if not already so affiliated. 

‘¢ T have drawn up this board on the hypothesis that Mr. Aldrich expects to be 
logical in the carrying out of the arrangement of this scheme along the line of com- 
parative bank capitalization. And indeed I do not see how he can do otherwise be- 
cause of the arrangement of selecting a large part of his directors along the bank 
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stock proposition plan. I say bank stock plan because Mr. Aldrich speaks of the 
number of shares owned in the national association and because the number any bank 
can own is directly based upon the amount of its capital. In point of fact it is probable 
that the proportion above shown will be worse in actual operation, because the large 
eastern banks will probably be members of the association in a greater proportion than 
the western banks and consequently have a larger proportional vote. 

‘‘It has been a mooted question as to whether or not the central association would 
be controlled by the monetary east. The reason for the compilation of figures just 
given is to show the almost certain result if the plan is adopted as outlined with such 
a strong emphasis laid upon the election of the directors on the representative plan, 
based uponthe number of shares owned in the National Reserve Association of America. 
Tais danger is very certainly a real one and a very likely one. It is all the more real 
when taken into consideration in combination with other facts which I will advance in 
a moment. 

‘* In a discussion of our currency system we must bear in mind that there are two 
kinds of pressure brought upon it. The first one, which comes regularly and causes 
a tightening of money, is the crop moving period of each year. The second is the 
one that comes less frequently but still far too often. I mean the real panic due to 
the inability of the banks to maintain their reserves and continue without curtailing 
the credit extension feature of their business. It is important that any scheme meet 
both of these conditions and contain a satisfactory remedy for both of them. 

‘* Tt may be well to investigate a moment just where the real cause for the crop 
moving stringency lies. There are two staple crops, wheat and corn, the harvesting 
of which causes the main drain upon the actual money circulation.” 

Minnesota, the Dakotas, Iowa and Washington, produce about 178 million bushels 
of wheat; their national banks have less than 59 millions of bank capital. 

‘*A mere comparison of these figures without any figuring of percentages will 
show that there is no possibility of a proportionate interest in the National Reserve 
Association in any degree equal to the proportion of these states’ crop production and 
their fraction of national bank capital. 

‘¢ The three states first named raise a wheat crop worth 162 millions and have less 
than 30 million of national bank capital. 

‘‘ Let it here be noted that a single bank can secure, according to Mr. Aldrich’s 
plan, only as much currency from the national association as is equal to its capital. 
Anything beyond this amount must be guaranteed by the local association. Under 
these conditions it might be hard for an individual bank to secure sufficient aid, or 


for even a local association to handle the crop moving of a locality. Particularly is 


this true in view of the fact that at no time is the total amount of guarantees to ex- 
ceed the total of the combined capital and surplus of all the banks in the guarantee- 
ing association. The answer to this from the advocates of the bill will undoubtedly 
be that the eastern banks can by discounting paper with the national association se- 
cure a vast sum of currency, vast enough to handle this situation. 

‘*This is probably true but can you imagine any eastern bank discounting so as to 
aid any western bank unless that western bank carried a mighty good balance with 
it. Tosecure this kind of aid the banks would have to carry large reserve accounts 
with the banks in the money centers just as they do now. This would, to a large ex- 
tent, mitigate against the strength of the central association as it would tend to nullify 
the banking reserves with it.” 

Treating of the note issue, he says: 

‘sAt its first inception the central association will have no regular note issue. It 
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will slowly acquire a regular note issue by taking over that of failing national banks 
or by banks voluntarily reducing their issue or as fast as bonds held by banks for 
note issue become due and are retired. If this bill became liable to become a law 
the very first result would be a large increase in national bank circulation. This is 
because every bank would endeavor to secure all its legal circulation because other- 
wise it would have to lose any chance ever to have this paying feature in its banking 
machinery. This would result in a large expansion of an already excessive currency. 
Of course, this currency would eventually be secured to the national association but 
this expansion would be hard to avoid and of a very undesirable nature to the country 
at present. 

‘¢ Under the bill as proposed the central association is to be taxed on its excess 
circulating notes upon a regular scale without regard to the fundamental base of 
credit, the reserve held against the notes. It is plainly stated that all note issues of 
the Reserve Association must be covered by a reserve of one-third in gold. This is 


absolute, as absolute as our present 25¢ national bank reserve and would make it as 


imp ssible to increase the amount of the issue as it now is to use our 254% reserve, 
which after all is said and done is one of the main troubles with our system as it is. 
It is surely a perfectly evident economic fact that the taxation on the amount of issue 
should bear some direct relation to the amount of the reserve against that circulation. 
Logically this must be so because, if a reserve is necessary at all, the larger the re- 
serve the more secure the notes and vice versa. Every man who has been a student 
of com nercial credit knows that a falling proportion of goods to liabilities makes for 
worse credit. This being so the tax on the excess issue should increase only as its 
safety is on the decline. This, of course, to make a check upon an over-expansion and 
not, as is now the case, a curb when credit conditions may be perfectly sound. 

‘* The bill should be amended so that the issue of the additional currency could 
be done upon a sound economic basis. The amount of the tax should be regulated 
by the amount of gold reserve against the currency and might well be on the follow- 
ing basis: 

‘« In addition to authority to issue notes to replace any national bank notes out- 
standing at time of organization of the Reserve Association, it shall have right to issue 
additional circulating notes as follows: All note issues of the Reserve Association 
except those covered by government bonds, meaning primarily those acquired from the 
present national banking system, must be covered to the extent of at least 50¢ in gold 
or be subjected to the following tax; if the reserve fall below 50¢ and be above 454 
the tax shall be 14; if the reserve fall below 45¢ and be above 40¢ the tax shall be 
2¢; if the reserve fall below 40¢ and be above 35¢ the tax shall be 3¢; if the reserve 
fall below 354 and be above 304 the tax shall be 4¢; if the reserve fall below 30¢ 
and be above 254 the tax shall be 5¢ and if the reserve fall below 25¢ the tax shall 
be 1% additional for every 24 lowering of the reserve. 

‘¢Some plan of this kind must surely be substituted for the one put forward by 
Mr. Aldrich because his is manifestly uneconomic in not noting any relation of the 
tax to the real credit of the circulating notes, the amount of reserve behind them.” 

Concerning state banks he brings out this point: 

‘* One other point should be noted before summing up the argument against the 
plan, as it now stands,and submitting an amended or altered proposition. Mr. Aldrich 
is plainly striving to accomplish the elimination of state banking. This is his atti- 
tude although reports are current that the commission will not support this feature. 
This determination on the part of Mr. Aldrich may be the reason for his overlooking 
the vast network of bank affiliation which has grown up during our modern banking 
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conditions. This system of banks carrying bank accounts is so vast and so compli- 


cated that it would be diffcult to ignore it entirely in a new monetary plan. In fact 
this condition with the addition of one more feature would form a very good founda- 
tion, and a very natural one, upon which to furnish a banking currency scheme to 
correct the currency troubles of the times, as I shall finally attempt to show. 

‘* While Mr. Aldrich seems to pass over lightly the redeposit system, creating as 
it does a very intimate relation between banks, he does so because he wishes his Re- 
serve Association to take care of all reserve complications and to have the banks carry 
only small balances with each other for their exchange needs. Now, as Mr. Aldrich and 
his colleagues know, the vastly largest percentage of business is carried on by the check- 
ing system. This condition is not of a local nature or confined in any bank or to a 


It is a national proposition and creates that vast number of checks go- 
ing through banks under the name of transit items. 


limited area. 


The collection of these items 
and the remittance of the collection compels a relationship between banks in which 


a deposit balance is a necessary condition. Under our present system the redeposit 


of reserves covers most of this, and it is to be supposed that at least a large part of 
these deposits would have to remain under any system. This would to a very large 
extent nullify the attempt to secure a central reservoir of reserves because the amount 
of deposits of banks with banks would of necessity be very large to cover the expense 
of collecting and handling remittances on our vast check currency. While this con- 
dition mitigates against the plan of Mr. Aldrich it could be wisely used as a basis for 
a plan that would strengthen banks along lines of relationship already well establish- 
ed and make our present system more effective and stable.” 

Summing up he says: 

‘* Under the system, as suggested, one sees an attempt to compel a nationalization 
of all banks. This is so manifestly an unfair and undemocratic proposition that even 
those most interested in the bill have expressed an opinion that this feature will have 
to be corrected by admitting the state banks to the enjoyment of the benefits of the 
association. 

‘* Again it is to be noted that no plan is made public as to how the districts will 
be organized so as to serve both the money interests and the agricultural. The selec- 
tion of rif-een districts and the very peculiar working out of the average capital per 
district, wnen applied to the map by sections leaving a very large proportion of the 
controlin the east, is very significant and the plan should not be carried further 
until this feature is clearly put forth. There is always a fear that in some manner 
the monetary east is getting a strangle hold on the money of the country. The plan 
of districting is beautifully in the haze and it has been clearly shown that a logical 
districting, using the methods used throughout the rest of the bill would result in an 
eastern control to a large extent, and a certain control by the monetary centers of 
the east and middle west: a control by the monetary centers, not by the country, with 
a very small voice by that part of the country producing our big staple crops, that 
have more than once saved the country from the smash that would have come from 
the reckless financing of the east and these very monetary centers. 

‘* The plan of a tax, graduated upon a certain definite excess issue without rela- 
tion to the security or reserve behind the issue, appears to a student of credit as al- 
most too laughable to be very seriously considered. The real strength of the excess 
issue is directly related to the reserve behind the issue, and as the reserve goes down 
so should the tax go up both to check a further decline and because a worse or more 
dangerous risk is absolutely worth a bigger interest rate.” 

As a plan obviating the objections, he suggests: 


“In place of making an artificial divison of fifteen districts I propose to use as a 
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unitthe reserve city banks and their clearing-house organizations as the local center 
and the United States Treasury as the central organization. This, because it follows 
the line of our system as already organized. Under the system we now have, the 

chain extends from the country banker through the reserve city and then to the 

monetary centers. The reserve city banks know, through their credit departments, 

the standing of the country banks on their books and have a pretty accurate know- 

ledge of their methods and the character of their business. To be very brief, they 

understand the actual strength of their tributary ba: ks and the character of their 
business. 

‘* Now I would have the United States Government print and hold in the vaults 
of its treasury a vast quantity of government notes, in a manner similar to the 
banking system of Canada, these notes not to be issued, and consequently not a lia- 
bility except upon conditions about to be named. 

‘* We will now suppose a crop-moving period and a demand for money, sey in 
Minnesota. The grain grower finds that he can no longer make all his payments 
by check because the harvester being a transitory resident must take a bearer money. 
The grower must meet this condition and so asks his bank for hand to hand actual 
money. He has the right even if his deposit has been created by aloan or discount. 
His local bank is very glad to accommodate him as long as the supply of ready 
money lasts and then it becomes necessary for the bank to call upon the reserve 
agent in the reserve city. The reserve agent in turn pays willingly as long as the 
ready money can be paid out and the reserve kept intact. But nearly always the 
strain becomes too great and either the reserve bank calls upon the central reserve 
cities or has to curtail loans, or both. The bank has plenty of perfectly good assets 
in its discounts and bills receivable but they are not demand, although in part they 
may so be called. 

‘This is the condition under our present system, and can do nothing except 
cause a drain on the central reserve system. I contemplate allowing the reserve city 
banks to go before their clearing-house finance committee with a list of bills re- 
ceivable and seeure their endorsement, without recourse, as to the validity of these 
securities and a statement that they are of good value. They are then to be allowed 
to attach them to their own note, leaving in margin of 25 4 and present them to the 
treasury of the United States or one of its branches: and secure a quantity of the 
currency just mentioned. This currency at that time becomes a liability of the 
government secured to the government by securities deposited with a margin of 

25 per cent. for safety. 


‘‘When the strain has been relieved and money begins to come back the bank 
which has taken out the currency can retire it by making a cash deposit with the 
Treasury Department. Its securities will then be returned to itand the currency re- 
tired. It does not necessitate the paying in of the original brand of notes but a like 
amount of legal tender money. Probably a good deal of this special form of cur- 
rency would not be returned but would become an integral part of our floating 
currency. 

‘*To control the issue I would make it necessary for any bank having out thisis- 
sue, to submit a record of its reserve every week showing the average for the week, 
and for every 4 point below 25 per cent I would have it taxed % of 1 per cent. for 
this currency issue, plus of 1 per cent. if the local clearing-house banks guaranteed 
the notes for deposit which they would have to do if the amount of currency asked 
for exceeded the capital of the bank. 

“Some such method based upon the knowledge and affiliations of alocal reserve 
city clearing house seems far in advance of any arbitrary fifteen-district plan. It 
prevents any unequal territorial control of the source of supply and accomplishes its 
end with less change from our present system, adapting to our needs its strong and 
already well equipped credit system of information about, and understanding of, 
conditions. It is economic, local, non-political and flexible, not uneconomic, central 
and fraught with political danger.” 










RESERVE AGENTS APPROVED IN SEPTEMBER. 


RESERVE AGENTS APPROVED IN SEPTEMBER. 


Tae following banks were approved as Reserve Agents in September: 

Chatham & Phenix National Bank, New York, for Mount Holly Nat. Bank, 
Mount Holly, N. J; First Nat. Bank, Montpelier, Ind. 

Hanover National Bank, New York, for Peoples Nat. Bank, Orlando, Fla.; Trin- 
ity Nat. Bank, Trinity, Tex.; Dowagiac Nat. Bank, Dowagiac, Mich.; Mc Daniel 
Nat. Bank, Springfield, Mo; Copenhagen Nat. Bank, Copenhagen, N. Y.; First Nat. 
Bank, Morgan, Utah; Litchfield Nat. Bank, Litchfield, Ill. 

Irving National Exchange Bank, New York, for Seacoast Nat. Bank, Asbury 
Park, N. J.; First Nat. Bank, Williamsburg, Pa. 

National Nassau Bank, New York, for Essex County Nat. Bank, Newark, N. J.; 
Lowry Nat. Bank, Atlanta, Ga. 

American Exchange National Bank, New York, for Jefferson County Nat. 
Bank, Watertown, N. Y. 

Mercantile National Bank, New York, for First Nat. Bank, Adams, Neb. 

National Park Bank, New York, for American Nat. Bank, Pensacola, Fla. 

Merchants National Bank, New York, for First Nat. Bank, Mount Vernon, N.Y. 

Mechanics & Metals National Bank, New York, for First Nat. Bank, Weather- 
ford, Oxla.; Marion Nat. Bank, Marion, S. C.; First Nat. Bank, Fort Towson, Okla. 

Fourth National Bank, New York, for First Nat. Bank, Mc Keesport, Pa.; Na- 
tional Bank of Commerce, Louisville, Ky. 

Seaboard National Bank, New York, for First Nat. Bank, Ganado, Tex.; Ameri- 
can Nat. Bank, Terrell, Tex.; Park Nat. Bank, Sulphur, Okla. 

Coal & Iron National Bank, New York, for First Nat. Bank, Mc Adco, Pa. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, Boul- 
der, Colo.; First Nat. Bank, Richmond, Va.; Louisiana Nat. Bank, Baton Rouge, 
La.; Redding Nat. Bank, Redding, Cal.; First Nat. Bank, Sauk Center, Minn.; Na- 
tional Bank of Ashland, Ashland, Neb. 

National City Bank, Chicago, for Planters Nat. Bank, Richmond, Va.; City Nat. 
Bank, Greeley, Colo.; Gulf Nat. Bank, Beaumont, Tex. 

Fort Dearborn National Bank, Chicago, for Passaic Nat. Bank, Passaic, N. J.; 
Fourth Nat. Bank, Boston, Mass.; Tradesmens Nat. Bank, Philadelphia, Pa.; Merch- 
ants Nat. Bank, South Bend, Ind.; First Nat. Bank, Miami, Fla. 

Corn Exchange National Bank, Philadelphia, for First Nat. Bank, Port Norris, 
N. J.; First Nat. Bank, Mount Vernon, N. Y. 

Franklin National Bank, Philadelphia, for Home Nat. Bank, Union City, Pa. 

Fourth Street National Bank, Philadelphia, for Home Nat. Bank, Union City, 
Pa.; First Nat. Bank, Mc Donald, Pa. 

Philadelphia National Bank, Philadelphia, for Ashland Nat. Bank, Ashland, Pa. 

Mellon National Bank, Pittsburgh, for First Nat. Bank, Irwin, Pa.; Reading 
Nat. Bank, Reading, Pa.; First Nat. Bank, Bethesda, Ohio,; Lowry Nat. Bank, At- 
lanta, Ga. 

Third National Bank, St. Louis, for Commercial Nat. Bank, St. Joseph, Mich. 

First National Bank, Cleveland, for First Nat. Bank, Chattanooga, Tenn.; First 
Nat. Bank, Barnesville, Ohio. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending October 1, 1910, and September 30, 1911, respectively 
te gether with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


Loans and 
Discounts, 
Average, 
1910. 


Loans and 

Discounts 

Average, 
IgIl. 





Bank of N. Y. N. B. A.... 
Bank of the Manhattan Co. 
Merchants’ National 
Mechanics & Metals Nat.. 
Bank of America 
National City 

Chemical National 
Merchants’ Exch. National 
Gallatin National 

Nat. Butchers & Drovers.| 


Greenwich. . 
American Exchange Nat. 
Nat Bank of Commerce. . 


Chatham & Phenix Nat....| 
People’s + 
Hanover National .......|} 
Citizen’s Central National 
National Nassau. 

Market & Fulton Nat..... 
Metropolitan Bank....... 
Corn Exchange 
Importers & Traders’ Nat 
National Park 

East River National 
Fourth National 

Second National. . 

First National 

Irving National Exchange| 
N. Y. County National... 
German-American 

Chase National 

Fifth Avenue............ 


German Exchange....... 
Germania 

Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis. . . 
West Side Bank 
Seaboard National 
Liberty National 

N. Y. Produce Exchange. 
State Bank 

Security Bank t 

Coal & Iron Nat'l Bank.. 
Union Exchange Nat. 
Nassau Nat., Brooklyn... 


$20,001 ,000 
33,400,000 
19,646,000 
53-554,300 
25,178,800 

182,396,900 
28,700,000 

6,845,400 
8,663, 300 
2,822,600 
7,613,800 
35,231,600 

151,803,800) 

14,801,500 
3,628, 300) 
14,817,500 
2,060, 100 
69.636. 500} 
21,061,900 
7,183,500 
8,642,200 
12,389,300 
44,788,000 
25,672,000] 
81,484,000) 
1,527,300) 
28,97 1,000) 
12,348,000] 

107,8 36.300] 

22,803. 300| 
3-4 30,000) 
7,687,200 
4,102,500 

78,150,000 

12.484,800) 
3-960,700 
4.584, 300 

15,081,200 
8,200,700 
3,387,000 

10,841,600 
4.291.000 

19.882,000 

18,936,200 
8,094,200) 


14,769,000 


$ 21,154,000 
32,700,000 
21,065,000 
55.241,000 
26,283,000 

185,298,000 
30.297,000 

6,802,000 
8,759,000 
2,505,000 
8,114,000 
41,481,000 

143,810,000 

14,032,000 
4,217,000 
15,836,000 
2,046,000 
69,363,000} 

21,77 3,000] 
9,584,000 
8,957,000) 

12,130,000 

49,360,000) 

25.57 1,000| 
82,755,000] 
1,540,000 
32,439,000) 
13,428,000 

114,580,000} 

23,961,000) 
3,45 1,000} 
8.447.000] 
4,061,000} 

90,428,000} 





12,623,000 
3,780,000} 
5.581 ,000) 

15,486,000] 
8,556,000) 


Deposits, 
* Average, 
1gI0. 


$ 17,655,000] $ 19,043,000 


39, 500,000 
19,864,000 
51,747.800 
25,818,700 

174,280,700] 
26,236,000] 

6,854,500) 
2,315,700 
8,308,500 
34,124,800 

1 32,279,300 

11,056,900 
2,940, 100 
14,205,600 
2,154,600} 
79,922,700 
19,945,600 
7,811,300 
8,586.900 
12,812,400 
52,008,000} 
23,237,000 
84,556,000 
1,390,200 
28,047,000 
11,848,000 
97.763.400 
24 323,300 
3,604,000 
7.618,400 
3.938.600 
83,659.200 
1 3.934.400) 
3,887,900) 
5.248.700 
16,812,900 
8,173,800 
3,514,600 
10.452.000 
4.7 36,000 
22,887,000 
19,121,100 
9.502,000 





Legal Net 

Deposits, 

Average, 
IQII. 


37,450,000 
21,593,000 
53,308,000 
27,668,000 
191,743,000 
28,381,000 
6,85 3,000 
6,934,000 
2,216,000 


9,199,000 
40,495,000 
122,391,000 
10,822,000 
3.693,000 
15,557,000 
2,144,000 
78.314,000 
20,91 3,000 
10,972,000 
9,009,000] 
12,526,000] 





Deposits. 


Per Cent.of 
| Inc. Dec. 
ae 
et eS 

. | 


58,906,000} 13.2 


22,892,000 


85,418,000} a 


1.487.000] 
35,532,000) 
12,902,000 
108,01 5.000} 
25.648,000) 
3,596,000 

8,365,000 


3.830,000} aa - 


100,520,000 
14,228,000) 


3,701 OOO} ... 


6,61 3.000} 
17,487,000} 
8,577,000 
3.747 ,000 
12,394,000 
5.209,000 
25,657.000 
17,495,000 
9,848,000 
20,402,000 
1 3.649.000 
6.672.000 
8,831,000 
7,312,000 








Totals 





$1 (354.087,000) $1,276,574,000/$1, 380, 158.0co 





* United States Deposits included, $1,550,400. 
+ Consolidation of Fourteenth Street, 12th Ward and 19th Ward Banks. 
The returns of the trust companies for September 30, 1911, will be found on page xx. 


HOW AO) © 








